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Clash Continues Between Bankruptcy, Debt Collection Laws
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Castellanos v. Midland Funding LLC , 2016 BL 460, M.D. Fla., No. 2:15-cv-00559-UA-MRM, 1/4/16
Holding: Filing stale claims in bankruptcy doesn't violate FDCPA.
Takeaway: Eleventh Circuit case has caused confusion in lower courts; circuits are split on the issue.

By Stephanie Cumings
Jan. 7 — Another Florida court has found that when a creditor files a claim in bankruptcy that
the creditor knows is barred by the statute of limitations, it's not a violation of the Fair Debt
Collection Practices Act ( Castellanos v. Midland Funding LLC , 2016 BL 460, M.D. Fla., No.
2:15-cv-00559-UA-MRM, 1/4/16).

in the federal laws.

The FDCPA normally protects consumers from fraudulent attempts to collect a debt, but the
Bankruptcy Code explicitly allows creditors to file time-barred claims, creating a possible conflict

Courts are split on whether or not it violates the FDCPA to file a stale claim in bankruptcy, especially within the Eleventh
Circuit where a controversial 2014 case seems to have provided more confusion than guidance. This issue has given rise to a
circuit split and could potentially reach the Supreme Court.
Fraudulent Tactics?
This case was yet another that involved a creditor filing a proof of claim in a bankruptcy when the statute of limitations to
collect on the debt had already expired. The debtor in this case, Ana Castellanos, alleged it was the creditor's standard
practice to file proofs of claim for debts it knew were time-barred.
Castellanos filed a complaint alleging violations of the FDCPA, including “(1) making a false representation of the legal status
of a debt; (2) using a false representation and deceptive means to collect a debt; and (3) using unfair and unconscionable
means to collect a debt.”
Cure for Creditor Misconduct
The Bankruptcy Code allows creditors to file stale claims like the one at issue in this case. But as the district court noted, it
also “provides a remedial scheme for debtors faced with creditor misconduct.”
“Of particular relevance here, the Bankruptcy Code provides the debtor a means to object to impermissible proofs of claim,
such as those that are time-barred,” the court said. What the court didn't mention, and what helps explain why time-barred
claims get filed, is that under Section 502 of the Bankruptcy Code any filed claim is deemed allowed if no one objects.
FDCPA Must Yield
As several other courts have done before, in this case the district court “follow[ed] the cannon of statutory interpretation that a
later statute should not be read to implicitly repeal an earlier one.”
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“Under the facts presented here, the FDCPA and the Bankruptcy Code are at an irreconcilable conflict because the FDCPA
prohibits filing a time-barred claim while the Bankruptcy Code permits it,” the court said. “In such cases, the FDCPA must yield
to the Bankruptcy Code, which already provides protections for debtors faced with stale proofs of claim.”
Confounding Case
The court mentioned Crawford v. LVNV Funding, LLC , 758 F.3d 1254 (11th Cir.2014), a case that has confounded some
lower courts. In Crawford, the court found that attempting to collect on a stale debt by filing a claim in bankruptcy could
constitute an FDCPA violation, but the Eleventh Circuit expressly refused to decide whether there is any conflict between the
FDCPA and the Bankruptcy Code because the creditor didn't advance that argument (26 BBLR 1001, 7/24/14). The Supreme
Court refused to hear an appeal in Crawford.
As the district court in this case noted, some courts have taken Crawford to mean that FDCPA claims are allowed in these
cases. Other courts have found that there is in fact an irreconcilable conflict between the FDCPA and the Bankruptcy Code,
the issue Crawford left untouched, and thus found that filing stale claims in bankruptcy doesn't violate the FDCPA. These
rulings don't conflict with Crawford, they reason, because Crawford never reached the conflict issue.
Circuit Split
The issue of conflict between the FDCPA and the Bankruptcy Code has produced inconsistent results in circuit courts. The
Second Circuit has held unequivocally that “the filing a proof of claim in bankruptcy court cannot form the basis for an FDCPA
claim.” The Ninth Circuit has similarly held that a debtor's FDCPA claim was precluded by the Bankruptcy Code when a
creditor tried to collect on a debt in violation of the debtor's discharge injunction.
In contrast, the Seventh Circuit found no irreconcilable conflict between the FDCPA and the Bankruptcy Code and found that
FDCPA claims premised on violations of the automatic stay and discharge injunctions could proceed. A 2013 case from the
Third Circuit considered all of these circuit court cases and ultimately sided with the Seventh Circuit, holding that when
“FDCPA claims arise from communications a debt collector sends a bankruptcy debtor in a pending bankruptcy proceeding,
and the communications are alleged to violate the Bankruptcy Code or Rules, there is no categorical preclusion of the FDCPA
claims,” according to research conducted by Bloomberg BNA.
Judge John E. Steele issued the opinion in this case.
Joseph C. LoTempio of The Dellutri Law Group, PA, Ft. Myers, Fla., represented the debtor.
Geremy Walden Gregory of Balch & Bingham, LLP, Jacksonville, Fla., and Gavin Nigel Stewart of Clearwater, Fla.,
represented the defendants.
To contact the reporter on this story: Stephanie Cumings in Washington at sacree@bna.com
To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com
For More Information
Full text at: http://www.bloomberglaw.com/public/document/Castellanos_v_Midland_Funding_LLC_No_Case_No_215cv559Ft
M99MRM_201
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Buckley v. Afni, Inc. , 2016 BL 2288, S.D. Ind., No. 1:14-cv-01275-TAB-WTL, 1/6/16
Holding: Attempt to collect on discharged debt violates some consumer protection provisions but not others.
Takeaway: Typo in debtor's address is no excuse for not knowing debt had been discharged.

By Stephanie Cumings
Jan. 14 — A debt collector can't blame its attempts to collect a discharged debt on a typo in the
debtor's address ( Buckley v. Afni, Inc. , 2016 BL 2288, S.D. Ind., No. 1:14-cv-01275-TAB-WTL,
1/6/16).
Judge Tim A. Baker agreed that the creditor should have realized the debt had been
discharged, but the attempts to collect didn't rise to the level of harassment and abuse like the
debtor claimed.
Consumer Protection Lawsuit
Kristie Buckley received a discharge in bankruptcy, which included the discharge of three debts that were being collected by
Afni, Inc., a collections agency. Afni updated its system to reflect that Buckley's AT&T and T-Mobile debts had been
discharged, but neglected to do the same for the DIRECTV debt.
Five months after the discharge, Afni obtained Buckley's credit report in order to formulate a strategy to collect the DIRECTV
debt and eventually sent Buckley a letter attempting to collect part of the debt in lieu of the full amount.
Buckley responded by suing Afni for various violations of the Fair Credit Reporting Act and the Fair Debt Collection Practices
Act and both parties moved for summary judgment.
‘Internal Failure.'
Under the FCRA, creditors can't access a creditor report without some permissible purpose, and the court agreed with the
debtor that Afni lacked such a purpose in this case. Afni argued that its confusion about the discharge was justified because
Buckley's address on the DIRECTV account was slightly different than on the bankruptcy notice, but the court said this was
“not enough to suggest Afni had reason to believe the DIRECTV debt was still valid.”
The court noted that the bankruptcy notice used other identifiers, like Buckley's name and Social Security number, that Afni
could have used to identify her account.
“Therefore, Afni had enough information to connect Buckley's DIRECTV account with her bankruptcy, as it did with her other
accounts,” the court said. “Not doing so was simply Afni's internal failure.” The court therefore granted summary judgment in
favor of Buckley on the FCRA claim.
Harass, Oppress or Abuse?
However, the court didn't agree that Afni's debt collection attempt rose to the level of harassment in violation of the FDCPA.
© 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
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Afni's letter stated in relevant part: “We are making another attempt to contact you regarding your overdue account. In an
effort to resolve this matter we will accept $100. Once paid, our records will reflect the status of your account with Afni, Inc. as
closed as [sic] settled.”
The court said this language “was appropriately worded, even though the debt it sought to collect was not valid,” and didn't
“appear intended to harass, oppress, or abuse.”
Similarly, the court found that Afni hadn't used “unfair or unconscionable means” in its debt collection efforts.
Not an Honest Mistake
However, the court found that Afni did violate the FDCPA by contacting Buckley directly even though it had been informed she
was represented by an attorney. The court also found that it was unclear at this point whether or not Buckley was actually
misled by the letter into believing she still owed the debt, and that question was better suited for trial than a summary
judgment motion.
Finally, the court wasn't persuaded that Afni's collection attempts were simply a “bona fide error.” This would require showing
that the mistake happened despite the creditor's procedures that are “reasonably adapted to avoid such error.”
The court said that Afni “fail[ed] to identify exactly what went wrong with Buckley's DIRECTV account and it fail[ed] to identify
how its policies were aimed at preventing this error from happening.” Therefore, bona fide error was not a viable excuse for
any of the claims against Afni.
Michael Anthony Eades and John Thomas Steinkamp of John T. Steinkamp and Associates, Indianapolis, represented the
debtor.
Afni was represented by Justin M. Penn of Hinshaw & Culbertson, LLP, Chicago.
To contact the reporter on this story: Stephanie Cumings in Washington at sacree@bna.com
To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com
For More Information
Full text at: http://www.bloomberglaw.com/public/document/Buckley_v_Afni_Inc_No_114cv01275TABWTL_2016_BL_2288_SD
_Ind_Jan_06
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‘Innocent Mistake' on Creditor's Address May Not Be Fatal
BNA Snapshot

Bougie v. Livingston (In re Livingston), 2016 BL 481, W.D. Va., No. 1:15-cv-00036-JPJ-PMS, 1/4/16
Development: A bankruptcy court should have considered a three-part equitable test established by the Fifth Circuit in a situation in
which a debtor inadvertently listed an incorrect address for a creditor on his schedule of debts in his bankruptcy case, a district court
in Virginia holds.
Takeaway: The Fourth Circuit hasn't addressed the issue yet, but should adopt the equitable approach of the Fifth, Seventh, and
Eleventh Circuits to achieve Congress's purpose and balance the interests of the debtor and creditors.

By Diane Davis
Jan. 7 — A creditor can't take advantage of an “innocent mistake” made by a debtor who listed
an incorrect address for the creditor on his schedule of debts in his bankruptcy case because it
wouldn't serve the Bankruptcy Code's purpose of giving the “honest but unfortunate debtor” a
fresh start, a district court in Virginia held Jan. 4 ( Bougie v. Livingston (In re Livingston), 2016
BL 481, W.D. Va., No. 1:15-cv-00036-JPJ-PMS, 1/4/16).
Judge James P. Jones of the U.S. District Court for the Western District of Virginia vacated the
judgment of the bankruptcy court and remanded the case, directing the bankruptcy court to consider the three-part equitable
test articulated in Stone v. Caplan (In re Stone) , 10 F.3d 285 (5th Cir. 1994).
Use Equitable Approach
The equitable approach taken by Stone, which has been adopted by the Fifth, Seventh, and Eleventh Circuits, achieves
Congress's purpose and balances the interests of the debtor and creditors, the court said. The Fourth Circuit has yet to
consider the issue of whether to discharge an innocently omitted debt, but the district court said that on remand, the
bankruptcy court should consider:
“(1) the reasons the debtor failed to list the creditor;
(2) the amount of disruption which would likely occur, and
(3) any prejudice suffered by the listed creditors and the unlisted creditor in question.”
Wrong Address Listed on Petition
Creditor/appellee Marc Bougie made an unsecured loan of $100,000 to debtor/appellant Jeffery R. Livingston. Under the loan
agreement, Bougie could demand repayment any time and the amount owed would be $150,000.
Bougie demanded repayment and when payment wasn't made, he filed suit in a state court seeking damages for breach of
contract and punitive damages.
While the state court case was pending, Livingston filed for Chapter 7 protection in which a debtor's nonexempt assets are
liquidated and the proceeds are distributed to creditors.
Livingston included the $150,000 debt to Bougie on his schedule of debts but he listed the wrong address for Bougie. As a
© 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
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result, he did not receive notice of the bankruptcy prior to the deadline for filing a proof of claim — the claims bar date. After
the claims bar date had passed, Bougie's counsel in the state court case received communication from the debtor's counsel
that he would no longer respond to any discovery requests because Livingston had filed for bankruptcy.
Bougie then filed an adversary proceeding in the bankruptcy court seeking a declaration that the debt Livingston owed to
Bougie was nondischargeable.
The bankruptcy court issued an oral ruling in favor of Bougie, concluding that he had a nondischargeable debt in the amount
of $150,000.
Use Equitable Powers
Livingston appealed, urging the district court to use its equitable powers and “consider his reasons for failing to list Bougie's
correct address, the extent to which fixing the problem would disrupt the bankruptcy proceedings, and whether correcting the
error would prejudice Bougie or other creditors.”
Bougie contended that Bankruptcy Code Section 523(a) is unambiguous and should be given its plain meaning.
Section 523(a), the court said, “appears to create a general rule that a debt isn't dischargeable in bankruptcy if the debtor
failed to list the creditor, with his correct address, in time to permit the creditor to timely file a proof of claim.”
Livingston argued that “timely” doesn't necessarily mean by the claims bar date, but rather means in time for the creditor to
protect his right to share in any distribution.
Reject Mechanical Application
The bankruptcy court adopted Bougie's interpretation of Section 523(a), the court said.
The district court, however, rejected the mechanical application of Section 523(a)(3)(A) because it produces a result that is
contrary to the expressed intent of Congress. Congress meant to overrule Birkett v. Columbia Bank , 195 U.S. 345 (1904),
when it passed the 1978 Bankruptcy Reform Act, the court said, and a strictly literal reading of Section 523(a) leads to the
same “inflexible, creditor-focused analysis” applied in Birkett.
The equitable approach adopted by the Fifth, Seventh, and Eleventh Circuits achieves Congress's purpose and balances the
interests of the debtor and creditors, the court said.
‘Timely Filed' Versus ‘Tardily Filed.'
The court also rejected the debtor's argument interpreting “timely” as used in Section 523(a) to mean in time to participate in
distribution of the estate and not by the claims bar date. This approach was taken by the Sixth circuit, the court said.
Section 726(a)(2)(C), the court said, which governs distribution of the estate in a Chapter 7 case, provides that an allowed
unsecured claim that is “tardily filed” by the creditor has the same priority as an allowed unsecured claim that is “timely filed
under § 501,” as long as the creditor didn't have notice or actual knowledge of the bankruptcy “in time for timely filing of a
proof of such claim under section 501(a) of this title” and the proof of claim is filed “in time to permit payment of such claim.”
The court distinguished between “timely filed” and “tardily filed.” Rule 3002(c) of the Federal Rules of Bankruptcy Procedure st
ates that “a proof of claim is timely filed if it is filed not later than 90 days after the first date set for the meeting of creditors
called under § 341(a) of the Code,” the court said. Thus, “timely filed” is defined by reference to the claims bar date, the court
said.
Interpreting “timely filed” as used in Section 523(a)(3)(A) to include tardily filed proofs of claim under Section 726(a)(2)(C) is a
“strained interpretation of statutory text,” the court said.
Better Approach to Use
A better approach, the court said, is to consider Section 726(a)(2)(C) as part of the prejudice analysis that makes up the third
prong of the Stone equitable text. Where the outcome for the omitted creditor and other creditors would be the same
regardless of whether the omitted creditor had received notice before or after the claims bar date, the third prong of Stone wei
ghs heavily in favor of finding the debt dischargeable, the court said.
© 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
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Andrew S. Goldstein and Garren R. Laymon, Magee Goldstein Laskey & Sayers, P.C., Roanoke, Va., represented
appellant/debtor Jeffery and Nancy Livingston; David O. Williamson, Brumberg Mackey Wall P.L.C., Roanoke, Va.,
represented appellee/creditor Marc Bougie.
To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com
To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com
For More Information
Full text at: http://www.bloomberglaw.com/public/document/MARC_BOUGIE_Plaintiff__Appellee_v_JEFFERY_R_LIVINGSTO
N_Defendant_
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Truck Fleet Owner Can't Challenge Confirmed Ch. 11 Plan
BNA Snapshot

O&S Trucking, Inc. v. Mercedes Benz Fin. Servs. USA (In re O&S Trucking, Inc.), 2016 BL 17267, 8th Cir., No. 15-2048, 1/22/16
Development: The U.S. Bankruptcy Appellate Panel for the Eighth Circuit lacked jurisdiction over a debtor's appeal from a
confirmation order because the Chapter 11 debtor didn't reserve its right to appeal from the plan confirmation, the Eighth Circuit
holds.
Takeaway: A debtor's imprecise “reservation” language used in its confirmation order wasn't enough to meet the requirement of Zah
n v. Fink (In re Zahn ), 526 F.3d 1140 (8th Cir. 2008), that a debtor must object to a plan in order to demonstrate “person-aggrieved”
status.

By Diane Davis
Jan. 26 — The U.S. Bankruptcy Appellate Panel for the Eighth Circuit lacks jurisdiction over a
Chapter 11 debtor's appeal from a confirmation order because the debtor doesn't meet the
“person aggrieved” standard, the Eighth Circuit held Jan. 22 ( O&S Trucking, Inc. v. Mercedes
Benz Fin. Servs. USA (In re O&S Trucking, Inc.), 2016 BL 17267, 8th Cir., No. 15-2048, 1/22/16
).
Affirming the BAP's decision, Judge Raymond W. Gruender concluded that debtor O&S
Trucking, Inc., the owner and operator of a fleet of commercial trucks, failed to carry its burden to demonstrate standing.
Without standing, the debtor can't appeal the confirmation order, and the language the debtor used in its confirmation order to
“reserve” its right to appeal doesn't work, the appeals court said. Debtors should take heed, especially in the Eighth Circuit, to
ensure that they correctly preserve their right to appeal.
Not a ‘Person Aggrieved.'
The Bankruptcy Code doesn't provide a standard for appellate standing, but the Eighth Circuit applies the “person aggrieved”
standard derived from the Bankruptcy Act of 1898, the appeals court said. “Under the person-aggrieved doctrine, the
appellant has the burden to demonstrate that ‘the challenged order directly and adversely affect[ed] his pecuniary interests,'”
the court said.
The court followed Zahn v. Fink (In re Zahn ), 526 F.3d 1140 (8th Cir. 2008), even though it involved a Chapter 13 case,
concluding that a debtor who objects to his or her own Chapter 11 confirmation plan may be an aggrieved party and have
standing to appeal confirmation of such plan. Chapter 13 allows individuals receiving regular income to obtain debt relief while
retaining their property and to do so, the debtor must propose a plan that uses future income to repay a portion of his or her
debts over a three to five year period. Chapter 11 bankruptcy is for businesses or individuals whose debts exceed the
statutory thresholds for Chapter 13.
Didn't Follow Zahn Procedure
Debtor O&S didn't follow Zahn procedure, the court said, because it failed to object to its proposed plan. The bankruptcy court
didn't have before it an objection from O&S when it confirmed the plan, and O&S didn't obtain an adverse ruling along with the
bankruptcy court's favorable confirmation judgment, the court said. The BAP found this omission to be fatal to O&S's standing,
and the Eight Circuit agreed.
© 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
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O&S argued that it had standing despite its failure to comply with Zahn because the confirmed plan included a provision
stating that the amount of appellee Mercedes Benz Financial Services USA, doing business as Daimler Truck Financial's
secured claim was “subject to adjustment” based on “the final outcome of the pending appeal of the Daimler Decision by
Debtor and any subsequent appeal.”
The appeals court rejected the debtor's argument, concluding that the imprecise language used by O&S wasn't sufficient to
meet Zahn‘s requirement that a debtor object to a plan in order to show person-aggrieved status. The reservation didn't
articulate O&S's objection to the plan, nor did it specifically reference the debtor's intent to appeal from the plan confirmation
on the basis of the secured-status order incorporated therein, the court said. Thus, the language in the confirmed plan wasn't
enough to reserve the debtor's right to appeal from the plan confirmation or to place the bankruptcy court and creditors on
notice that the debtor would seek such relief, the court said.
Adequate Protection Payment on Trucks
The debtor financed or leased its trucks from various entities, including appellee Daimler. After the debtor filed for Chapter 11
bankruptcy, Daimler filed a motion seeking adequate protection of its secured interest.
Daimler and the debtor negotiated an agreed order in which O&S promised to make protection payments to Daimler to cover
the erosion in value of the Daimler trucks that O&S retained. They calculated these protection payments based on their
assessment of each truck's value, including $64,500 for each 2010 freightliner. O&S agreed to pay Daimler two percent of
each truck's value each month.
Daimler Gets Double Recovery, Debtor Argues
The debtor asked the bankruptcy court to determine secured status, and the court concluded that Daimler had a secured
claim and an unsecured claim. The court calculated the net income from Daimler's trucks as $51,909, which approximated
O&S's revenue less its expenses and the protection payments.
O&S asked the court to reconsider its secured status order, arguing that Daimler had been given a double recovery because
the court didn't reduce the present value based on the protection payments that O&S already had made. According to the
debtor, Daimler had waived the right to any proceeds in the agreed protection order and the relevant funds had been
commingled with other funds in O&S's account.
The bankruptcy court denied reconsideration.
The debtor appealed to the BAP, which dismissed for lack of jurisdiction. Meanwhile, the bankruptcy court confirmed the
debtor's reorganization plan.
Appeal From Plan Confirmation
The Eighth Circuit noted that the debtor's appeal listed three orders: the secured status order, the denial of reconsideration of
the secured-status order, and the plan confirmation order. The first two orders were interlocutory and non-final when
rendered, and as such merge into a plan confirmation, the court said.
The appeals court agreed with the BAP that O&S failed to object to its proposed plan and, therefore, didn't have standing as a
person aggrieved status. Further, the language in the confirmed plan wasn't sufficient to reserve O&S's right to appeal from
the plan confirmation, the court said.
Judges Steven M. Colloton, and Bobby E. Shepherd joined the opinion.
Jonathan A. Margolies, McDowell & Rice, Kansas City, Mo., represented the appellant/debtor O&S Trucking, Inc.; Randall P.
Mroczynski, Cooskey & Toolen, Costa Mesa, Calif., and Jay N. Selanders, Kutak & Rock, Kansas City, Mo., represented the
appellee Mercedes Benz Financial Services USA.
To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com
To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com
For More Information
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Full text at: http://www.bloomberglaw.com/public/document/OS_Trucking_Inc_v_Mercedes_Benz_Fin_Servs_USA_In_re_OS_
Trucking_I
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Court Has Power to Halt Suits Against Caesars Parent
BNA Snapshot

Caesars Entm't Operating Co. v. BOKF, N.A. (In re Caesars Entm't Operating Co.) , 2015 BL 422741, 7th Cir., No. 15-3259,
12/23/15
Holding: Bankruptcy court does have the power to enjoin guaranty lawsuits against Caesars parent company.
Takeaway: Case remanded so bankruptcy court can decide if injunction is appropriate.

By Stephanie Cumings
Jan. 4 — The Seventh Circuit has handed down another twist in the “immensely complicated”
bankruptcy of Caesars Entertainment Operating Company Inc. ( Caesars Entm't Operating Co.
v. BOKF, N.A. (In re Caesars Entm't Operating Co.) , 2015 BL 422741, 7th Cir., No. 15-3259,
12/23/15).

at stake.

Judge Richard Posner said the lower courts got it wrong when they held that the bankruptcy
court didn't have the power to stay lawsuits in New York in Delaware where some $12 billion is

The Caesars bankruptcy has been mired in controversy centered on whether the parent company, Caesars Entertainment
Corp., raided the assets of its now bankrupt subsidiary and whether it is trying to escape guarantor liability on the debtor's
notes.
Billions at Stake
Caesars, the owner and operator of a chain of casinos, filed for bankruptcy in Illinois in January after creditors filed a
competing involuntary bankruptcy case in Delaware (27 BBLR 119, 1/22/15). Prior to the bankruptcy, Caesars had borrowed
billions of dollars and issued notes to lenders that were guaranteed by the parent company.
As the companies finances deteriorated, the parent company sold off valuable assets belonging to Caesars and terminated
the guaranties it had issued. The noteholders have brought multiple suits related to the guaranties in state and federal courts
seeking some $12 billion in damages.
Caesars itself has also sued the parent company, alleging it was forced to transfer its assets to the parent for less than fair
value.
‘Jump the Line.'
Caesars has been trying to temporarily halt the guaranty suits, arguing that they could thwart the company's restructuring
efforts by letting the noteholders “jump the line in front of other creditors.”
The bankruptcy court refused to issue an injunction and the district court affirmed. The bankruptcy court found that it didn't
have the authority to issue an injunction because the guaranty suits against the non-debtor parent company didn't arise from
the “same acts” of the parent that gave rise to disputes in the bankruptcy.
Extensive Powers
© 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
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The circuit court was more amenable to the debtor's view. Section 105 of the Bankruptcy Code gives bankruptcy courts
“extensive equitable powers,” the court said, including the power to issue “any order, process, or judgment that is necessary
or appropriate to carry out the provisions of [the Bankruptcy Code].”
The court said that if denying the injunction would “endanger the success of the bankruptcy proceeding,” then granting the
injunction would be appropriate to carrying out the provisions of the Bankruptcy Code under Section 105.
‘Direct and Substantial Interest.'
The court said that the debtor and its creditors have a “direct and substantial interest” in the lawsuits the debtor wants to
enjoin and that the misconduct alleged in those cases “directly harms the debtor, and concerns transactions that are closely
related to, and sometimes overlapping with, those challenged in the bankruptcy.”
The court therefore held that the bankruptcy court had the power to stay the lawsuits, but didn't make any factual
determination as to whether issuing an injunction would be “appropriate” under Section 105. It remanded that issue for the
bankruptcy court to decide.
Judges Daniel Anthony Manion and Diane S. Sykes joined Posner on the three judge panel.
John C. O'Quinn of Kirkland & Ellis LLP, Washington, represented the debtor.
Andrew Silfen of Arent Fox LLP, New York, James O. Johnston and Joshua M. Mester of Jones Day, Los Angeles, Morgan
Reid Hirst, Brian J. Murray, and Michael Zuckerman of Jones Day, Chicago, Edmund S. Aronowitz of Grant & Eisenhofer,
Chicago, Gordon Zachary Novod of Grant & Eisenhofer, Los Angeles, James H. Millar of Drinker Biddle & Reath LLP, New
York, Timothy R. Casey of Drinker Biddle & Reath LLP, Chicago, and Kristin K. Going of Drinker Biddle & Reath LLP,
Washington, represented the appellees.
To contact the reporter on this story: Stephanie Cumings in Washington at sacree@bna.com
To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com
For More Information
Full text at: http://www.bloomberglaw.com/public/document/Caesars_Entmt_Operating_Co_v_BOKF_NA_In_re_Caesars_Entm
t_Operatin
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Creditor on the Hook For Property Upkeep Costs
BNA Snapshot

Southwest Sec., FSB v. Segner (In re Domistyle, Inc.) , 2015 BL 429369, 5th Cir., No. 14-41463, 12/29/15
Holding: Creditor must reimburse trustee for expenses connected to maintaining property.
Takeaway: Expenses were primarily for creditor's benefit; court criticizes Seventh Circuit case.

By Stephanie Cumings
Jan. 6 — A creditor can be held liable for the cost of upkeep on a debtor's property, even when
the attempt to sell it for the creditor's benefit is a bust ( Southwest Sec., FSB v. Segner (In re
Domistyle, Inc.) , 2015 BL 429369, 5th Cir., No. 14-41463, 12/29/15)
When a Texas property didn't fetch the $6 million price tag the parties involved were hoping for,
the bankruptcy court found that one of the creditors should be liable for the cost of maintaining
the property through the long, unsuccessful sale process, because those expenses were
incurred primarily for the creditor's benefit. The Fifth Circuit agreed.
In doing so, the Fifth Circuit criticized a Seventh Circuit case that “downplayed the importance” of the relevant bankruptcy
statute.
‘Everyone Was Wrong.'
A bankrupt purveyor of home goods, Domistyle Inc., was confident that the 17-acre property that housed its industrial building
was worth around $6 million. Domistyle and the bankruptcy trustee hoped the sale would provide more than enough money to
pay back the $3.69 million Domistyle owed to the primary lienholder, Southwest Securities FSB.
But even though everyone involved in the case thought the $6 million figure was realistic, as the court put it, “[e]veryone was
wrong.”
‘Burdensome' Property
The best offer to come in was $4 million, which wasn't enough to pay Southwest's claim and the superior tax claims in full.
Southwest refused to approve the sale and it fell through.
During this time, the bankruptcy trustee was paying various expenses to maintain the property, including security costs,
repairs, landscaping, utilities, and insurance. After the $4 million proposed sale fell through, the trustee threatened to stop
paying some of these expenses, and Southwest argued this would “virtually destroy any value remaining” in the property.
Shortly thereafter, the trustee moved to abandon the property as “burdensome and of inconsequential value” to the
bankruptcy estate.
Southwest agreed to let the trustee abandon the property to Southwest, but argued it shouldn't have to reimburse the trustee
for all the upkeep costs. The bankruptcy court found Southwest should be liable under Section 506(c) of the Bankruptcy Code,
which authorizes a trustee to recover “the reasonable, necessary costs and expenses” of preserving property to “the extent of
any benefit” to the creditor.
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Primary Beneficiary?
On a direct appeal to the Fifth Circuit, Southwest argued that Section 506(c) is limited to expenses that the trustee incurred
with a specific creditor in mind, and in this case the trustee was hoping the sale would benefit more creditors than just
Southwest. But the court said that Section 506(c) “does not include an express requirement that the money be spent with any
particular beneficiary in mind.”
Several courts have added the requirement that the expenses be “primarily for the benefit of the secured creditor,” so that a
creditor can't be forced to pay more general administrative costs, like attorneys' fees, that it did in fact benefit from but to no
greater extent than other creditors. In applying this rule, “[a] number of courts of appeals have made explicit the necessary
connection between the expense and the collateral,” the court said.
“The necessary direct relationship between the expenses and the collateral is obvious here; all of the surcharged expenses
related only to preserving the value of the [p]roperty and preparing it for sale,” the court held.
Seventh Circuit Criticized
The court made a point to criticize a Seventh Circuit case relied on by Southwest, In re Trim-X, Inc. , 695 F.2d 296 (7th
Cir.1982). In Trim-X, the Seventh Circuit wouldn't compensate a trustee for expenses incurred before the trustee's attempted
abandonment of the property because it worried “placing the responsibility for these expenses on a secured creditor would
discourage a trustee from taking reasonable steps to assess an estate's position.”
The Fifth Circuit said there were “a number of problems with a rule foreclosing the possibility of Section 506(c) surcharge for
any expenses incurred prior to attempted abandonment.” The court said that this approach is “largely unmoored from the
statutory text” and that the Seventh Circuit “downplayed the importance of the statute's text in order to reach its holding.”
Furthermore, the court said that the Seventh Circuit's concerns are already addressed by the statute because the trustee's
recovery is limited to “necessary” expenses.
“To the extent that a trustee holds an asset longer than necessary to determine and realize its value, and the value turns out
to be less than the creditor's secured interest, the creditor can challenge the necessity of the costs incurred by the trustee,”
the Fifth Circuit said.
The Fifth Circuit is the first court to criticize the 33-year-old holding in Trim-X, a case that's been cited favorably over 100
times. But it's also the first circuit court to actually discuss the case rather than just cite to it, according to research conducted
by Bloomberg BNA.
Vacant, Vandalized Building
Finally, Southwest argued that the bankruptcy court failed to quantify the benefit it received. The Fifth Circuit said it was
obvious Southwest obtained some benefit from the expenses incurred because without them, “Southwest may have been left
trying to sell a vacant building damaged by vandalism, filled with overgrown weeds, and saddled with a leaking roof.”
“Although Southwest claims that the court lacked any evidence of the extent to which Southwest benefited from the expenses,
the testimony of [the trustee's] experienced real estate broker was that the value preserved was at least as much as the
amount expended,” the court said. “Southwest cross examined the broker but did not offer a competing expert or a
contradictory valuation. Based on the testimony of [the trustee's] witness, the bankruptcy court found a benefit to Southwest
that was, at minimum, equal to the amount of the expenses paid.”
Judge Gregg Costa wrote the opinion for the three judge panel, which included Judges Fortunato Benavides and James
Dennis.
Southwest was represented by Paul Barnet Geilich and Kirte Matheu Kinser of Fishman Jackson, PLLC, Dallas.
The trustee was represented by Davor Rukavina and Edward Lee Morris of Munsch, Hardt, Kopf & Harr, PC, Dallas.
To contact the reporter on this story: Stephanie Cumings in Washington at sacree@bna.com
To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com
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For More Information
Full text at: http://www.bloomberglaw.com/public/document/Southwest_Sec_FSB_v_Segner_In_re_Domistyle_Inc_No_144146
3_2015_BL
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Chapter 11 Trustee Gets Asset-Freeze Injunction
Feb. 8 — A Chapter 11 trustee's motion for an injunction freezing the assets of a non-debtor
defendant was granted by a bankruptcy court, which ruled that an injunction was appropriate
under both Fed. R. Civ. P. 65(a) and Bankruptcy Code Section 105(a) ( Ball v. Soundview
Composite Ltd. (In re Soundview Elite Ltd.), 2016 BL 526, Bankr. S.D.N.Y., No. 13-13098
(REG), Adv. No. 14-01923 (REG), 1/4/16).
Judge Robert E. Gerber of the U.S. Bankruptcy Court for the Southern District of New York also
found that the trustee's turnover power pursuant to Section 542 was not properly invoked
because the assets sought were not already property of the estate, and the issue constituted a non-core matter that the court
did not have authority to decide. The court granted the trustee's motion for summary judgment in part.
The debtor was the sole shareholder of the defendant, and pursuant to an agreement between the parties, the debtor,
according to the trustee, had made a redemption request of the defendant that the defendant did not fulfill. The trustee sought
to recover from the defendant the net asset value of the debtor's investment by bringing an action for turnover of the assets,
relying on the earlier request for redemption. The defendant argued that the evidence of the request was insufficient to
support the trustee's motion.
The bankruptcy court first stated that simply because a motion is characterized as a Section 542 action, that doesn't mean
that it is one. Though the debtor's redemption request was repeatedly acknowledged and remained unpaid, the amount held
by the defendant had not been shown to constitute property of the estate as required by the statute. In addition, the amount to
be recovered from the defendant was uncertain. Thus, the issue before the court was a non-core matter over which it did not
have authority to issue final judgment under 28 U.S.C. § 157(b). To avoid violating the limitations of its power, the court said it
would restrict its order to one for partial summary judgment.
The court further found that contrary to the defendant's contention, eight of the 11 items offered to support the redemption
request were admissible. One of the letters offered by the trustee would not be considered because the status of the author as
a director-agent for the defendant was not clear and the contents of the letter might be deemed hearsay. Another letter,
written by an accountant acting on behalf of the debtor, was also excluded as hearsay. The contents could not be deemed
admissions of the defendant and because the author was retained after the request in issue was made, he did not have
firsthand knowledge of it. In contrast with the evidence presented by the trustee, the defendant's affidavit stated that although
no copy of the actual request was found, it had not searched the files of the bank to which the request was sent, nor did it
argue that the request was not made. Finding that the debtor had made a redemption request that remained outstanding, the
court ordered partial summary judgment for the trustee.
The court ruled in favor of the trustee's motion for an injunction freezing the assets of the defendant. Under Fed. R. Civ. P.
65(a), the injunction was warranted because disposition of the assets would cause irreparable harm to the debtor and as only
the amount of the recovery remained unresolved, there was no likelihood that the trustee would not succeed. Similarly, an
injunction was appropriate under Section 105(a), which granted the bankruptcy court a broad range of equitable powers,
including the power to freeze the assets of a defendant when a plaintiff is seeking equitable relief.
For More Information
Full text at: http://www.bloomberglaw.com/public/document/Ball_v_Soundview_Composite_Ltd_In_re_Soundview_Elite_Ltd_54
3_BR_7
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Fraudulent Transfers

Ch. 7 Trustee Can Recover Value of Life Settlements
BNA Snapshot

Gladstone v. U.S. Bancorp, 2016 BL 4363, 9th Cir., No. 13-55773, 1/8/16
Development: A Chapter 7 trustee can recover the market value of life settlements under which the debtor's unmatured term life
insurance policies were sold to the defendant banks prior to his death, the Ninth Circuit holds.
Takeaway: The debtor's life insurance policies aren't excluded from the bankruptcy estate.

By Diane Davis
Jan. 15 — A Chapter 7 debtor's life insurance policies are “an interest of the debtor” in property
and aren't excluded from the bankruptcy estate, the Ninth Circuit held Jan. 8 ( Gladstone v. U.S.
Bancorp, 2016 BL 4363, 9th Cir., No. 13-55773, 1/8/16).
Affirming the district court, Chief Judge Sidney R. Thomas of the U.S. Court of Appeals for the
Ninth Circuit concluded that the Chapter 7 trustee can recover in an avoidance action the
market value of the life settlements. The debtor's unmatured term life insurance policies were
sold to the defendant banks prior to his death and the debtor failed to disclose the transactions when filing for bankruptcy.
The life settlements weren't excluded from the bankruptcy estate under Bankruptcy Code Section 541(b) based on the plain
language of the statute, the court said. Section 541 describes what is property of the estate. According to the appeals court,
neither life insurance policies, nor viatical settlements are listed among the Section 541(b) exclusions.
‘Life Settlement' Transactions
A substantial market has developed for the purchase of unmatured term life insurance policies, called “viatical settlements” or
“life settlement” transactions, according to the court, in which the policy holder receives a lump-sum settlement greater than
the cash surrender value of the policy but less than the policy's death benefit.
The purchaser continues to pay the policy premiums and collects the death benefit when the policyholder dies. The purchaser
typically offers the life insurance benefit of the policy to potential investors, according to the court.
These type of settlements frequently occur when the policyholder is terminally ill and needs funds to pay for “end-of-life” care
or needs “present cash more than the security of a death benefit,” the court said.
The purchasers/defendants U.S. Bancorp, U.S. Bank, N.A., and Coventry First LLC paid approximately $507,000 for life
settlements with debtor David Green and received $9 million in death benefits when he died shortly thereafter.
Prior to his death, the debtor filed for Chapter 7 bankruptcy protection in which a debtor's nonexempt assets are liquidated
and the proceeds are distributed to creditors.
The debtor, however, failed to disclose three life settlement transactions executed between himself and Coventry First, U.S.
Bancorp, and U.S. Bank National Association.
Chapter 7 trustee Leslie T. Gladstone's avoidance action wasn't time-barred, the court said, because the debtor's fraudulent
concealment of the life insurance transactions equitably tolled the statute of limitations under Section 546(a)(1).
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The court also agreed with the district court that the trustee should have been granted leave to amend the complaint after the
discovery of new evidence, and remanded the case for further proceedings.
Failure to Disclose Transactions
The first set of the debtor's transactions involved two Transamerica policies, one with a face value of $2 million and the other
with a face value of $4 million. The debtor transferred the beneficial interest in the policies to his wife, Eileen, who then signed
a life settlement agreement to sell the policies to the defendants for $188,000 and $193,000, respectively. After his death five
months later, the defendants received $6 million, the face value death benefits for the policies.
A month before filing Chapter 7, the debtor and his wife signed a life settlement agreement to convert a term life insurance
policy and sell it to the defendants for $280,000, plus $34,776 in premium reimbursements. Eileen transferred the beneficial
interest of the policy to the defendants shortly before the bankruptcy, but the policy wasn't transferred until after the
bankruptcy was filed.
Eileen was paid $314,776 under the agreement, and after the debtor's death, the defendants received $3 million from the
policy.
More than a year later, the trustee discovered these undisclosed assets and filed a complaint to avoid these transactions as
fraudulent transfers under Section 548.
The bankruptcy court granted the defendant banks' motion for summary judgment, and the trustee appealed to the district
court.
The district court reversed the judgment of the bankruptcy court and the defendants appealed to the Ninth Circuit.
Excluded From Estate?
The defendant banks argued that the life insurance policies and life settlements were excluded from the bankruptcy estate by
a judicially created exclusion.
According to the defendants, the estate's interest is limited to the cash surrender value of the life insurance policies, of which
there was none.
The defendants relied on Burlingham v. Crouse , 228 U.S. 459 (1913), and its progeny to argue that it is implied that life
settlements are excluded from a bankruptcy estate.
The Ninth Circuit noted, however, that the defendants' argument is based on a provision of the Bankruptcy Act of 1898, which
was abrogated by the adoption of the Bankruptcy Code in 1978.
According to the court, Burlingham and its progeny aren't on point with the facts of this case and aren't controlling.
The appeals court concluded that the debtor's interests in life insurance policies and life settlements weren't excluded from the
property of the bankruptcy estate under Section 541(b).
The court also found that the property wasn't exempt under Section 522, which addresses exemptions. The debtor didn't claim
the property as exempt and the defendants lacked standing to raise that argument. The court also noted that the defendants
failed to present that argument to the district court.
Active Concealment by Debtor
The Ninth Circuit determined that the trustee's avoidance action wasn't time-barred under the two-year statute of limitations
under Section 546(a)(1)(A).
The record is clear, the court said, that the debtor and his agents took steps to conceal the life settlement transactions with
the defendants by transferring the beneficial interest in the policies to his wife before the sale to defendants was completed.
The defendants also knew that the debtor had transferred the beneficial interests in the life insurance policies to his wife, the
court said.
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According to the court, equitable tolling was appropriate due to the debtor's concealment.
Finally, the court found that the trustee should have been granted permission to amend the complaint after newly discovered
evidence showed a post-petition transfer.
Judge Consuelo M. Callahan, and Senior Judge James K. Singleton of the U.S. District Court for the District of Alaska, sitting
by designation, joined the opinion.
Susan C. Stevenson and Jennifer E. Duty, Pyle Sims Duncan & Stevenson, San Diego, Calif., represented
defendants/appellants U.S. Bancorp, U.S. Bank N.A., and Coventry First LLC; Sean C. Coughlin, Financial Law Group, La
Jolla, Calif., represented plaintiff/appellee Leslie T. Gladstone; Roland R. Peterson and Angela M. Allen, Jenner & Block, LLP,
Chicago; Carl N. Wedoff, Jenner & Block, LLP, New York, N.Y., represented amicus curiae National Association of
Bankruptcy Trustees.
To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com
To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com
For More Information
Full text at: http://www.bloomberglaw.com/public/document/Gladstone_v_US_Bancorp_No_1355773_2016_BL_4363_9th_Cir_
Jan_08_201
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