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Ch. 7 Debtors Can Claim Maximum Standard Expenses
BNA Snapshot
• 4th Circuit answers ‘means test’ question left unresolved by Supreme Court in 2011 decision Ransom v. FIA Card Servs.
• Debtor may claim maximum IRS standard amount, even if spent less than maximum

By Daniel Gill
Individuals filing bankruptcy may claim the full Internal Revenue Service's official National and
Local Standard amount of expenses for complying with the “means test,” even if their actual
expenses are less ( Lynch v. Jackson , 2017 BL 1125, 4th Cir., No. 16-1358, 1/4/17).
Judge Stephanie D. Thacker of the U.S. Court of Appeals for the Fourth Circuit answered a
question that the Supreme Court declined to resolve in 2011: whether Section 707(b)(2) of the
Bankruptcy Code permits a debtor to take the full IRS National and Local Standard amounts for
expenses even though the debtor's actual expenses are less than the standard amounts. The Fourth Circuit answered yes.
The court explained that the Bankruptcy Code's plain language dictated that result, and it also was the logical result. The court
said to rule otherwise would punish frugal debtors who spent less than the IRS standard amounts.
Gabriel and Monte Jackson filed a Chapter 7 petition on April 6, 2015. In Chapter 7 bankruptcy, a debtor's nonexempt assets
are liquidated by a trustee, and the proceeds are distributed to creditors. Subject to certain exceptions, the debtor is awarded
a discharge, effectively wiping out dischargeable debts (that is, those debts not subject to an exception).
Means Test Calculation
In order to qualify as a debtor in Chapter 7, an individual or married couple must pass a “means test.” As described by the
court, “The means test is a standardized mathematical formula used to determine the amount of a debtor's disposable
income. If the means test reveals disposable income above a certain level, then the Chapter 7 petition will be presumed to be
an abuse of the bankruptcy code and a debtor will not be allowed to proceed in Chapter 7.”
The Jacksons followed the instructions in the bankruptcy court's official form for the means test to deduct the IRS National and
Local Standards for expenses, “regardless of your actual expenses,” the court said.
However, even though the Jacksons followed the instructions properly, the Bankruptcy Administrator moved to dismiss the
Jacksons’ bankruptcy case as an abuse, since their actual expenses in some categories were less than the IRS National and
Local Standard amounts. The Bankruptcy Administrator oversees bankruptcy cases and bankruptcy trustees in the judicial
districts located in North Carolina and Alabama, the only two states in which the Office of the United States Trustee, a branch
of the Department of Justice, does not operate.
The bankruptcy court denied the motion, and the Bankruptcy Administrator appealed. By agreement of the parties and the
courts, the appeal was certified directly to the Fourth Circuit, rather than being heard first by the local district court.
The court noted that the Supreme Court interpreted 11 U.S.C. § 707(b)(2)(A)(ii)(I) in Ransom v. FIA Card Servs., N.A. , 562
U.S. 61, 2011 BL 6640, U.S., 1/11/11, wherein it ruled that debtors can claim a National and Local Standard expense only if it
actually incurred an expense in that category. The high court deliberately did not answer the question of what amount would
apply if the actual incurred expense were less than the amount allowed by the IRS standard.
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The Fourth Circuit held “that a debtor is entitled to deduct the full National and Local Standard amounts even if they have
actual expenses below the standard amounts.” The court explained that the plain language of 11 U.S.C. § 707(b)(2)(A)(ii)(I) di
ctated that result.
The court also said it was the logical result. “Moreover, interpreting ‘applicable’ to mean ‘actual,’ as the Bankruptcy
Administrator urges, would create an absurd result: punishing frugal debtors.” To rule as the administrator wished would
incentivize a debtor to spend up to the amount of the National and Local Standards, the court said, and a frugal debtor who
spent less would be punished.
Judges Diana Gribbon Motz and Barbara Milano Keenan joined in the decision.
The debtors were represented by Robert Lee Roland, IV, Law Offices of John T. Orcutt, P.C., Raleigh, N.C. Brian Charles
Behr argued for the Office of the Bankruptcy Administrator, Raleigh, N.C.
To contact the reporter on this story: Daniel Gill in Washington at dgill@bna.com
To contact the editor responsible for this story: Jay Horowitz at JHorowitz@bna.com
For More Information
Full text at: http://www.bloomberglaw.com/public/document/Lynch_v_Jackson_No_161358_2017_BL_1125_4th_Cir_Jan_04_2
017_Court_
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UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT
KAREN SMITH, Plaintiff-Appellant, v. CAPITAL ONE BANK (USA), N.A. and KOHN LAW FIRM S.C., DefendantsAppellees.
Nos. 16-1422 16-1423
November 4, 2016, Argued December 22, 2016, Decided
Appeals from the United States District Court for the Eastern District of Wisconsin. Nos. 15-CV-0849 and 15-CV-0851
— Lynn Adelman, Judge.

For KAREN SMITH, Debtor - Appellant (16-1422, 16-1423): Briane F. Pagel, Jr., Attorney, Gregory M. Schrieber,
Attorney, KERKMAN & DUNN, Milwaukee, WI.
For CAPITAL ONE BANK (USA), N.A., Appellee (16-1422): Jarrett Lee Hale, Attorney, Gregory G. Hesse, Attorney,
Eric W. Flynn, Attorney, HUNTON & WILLIAMS LLP, Dallas, TX; Jeffrey P. Justman, Attorney, Jane E. Maschka,
Attorney, Aaron D. Van Oort, Attorney, FAEGRE BAKER DANIELS LLP, Minneapolis, MN.
For KOHN LAW FIRM, S.C., Appellee: Jason D. Hermersmann, Attorney, KOHN LAW FIRM S.C., Milwaukee, WI.

Before FLAUM and KANNE, Circuit Judges, and MAGNUSSTINSON, District Judge.*
FLAUM
Flaum, Circuit Judge. Plaintiff-appellant Karen Smith filed for bankruptcy. During the course of the bankruptcy
proceedings, defendant-appellee Capital One Bank USA, N.A. ("Capital One"), represented by defendant-appellee
Kohn Law Firm S.C. ("Kohn"), filed suit against Smith's husband to collect on a credit card debt he owed. Appellant
Smith initiated an adversary proceeding in the bankruptcy court, alleging that appellees had violated the co-debtor
stay of 11 U.S.C. § 1301 . The bankruptcy court granted summary judgment for appellant Smith, holding that Capital
One's lawsuit against Smith's husband had violated the co-debtor stay due to the operation of Wisconsin marital law,
Wis. Stat. § 766.55 , which makes marital property available to satisfy certain kinds of debts. On interlocutory appeal,
the district court reversed the bankruptcy court, holding that the co-debtor stay did not apply despite the application of
Wisconsin marital law. We affirm.
I. Background
Appellant Smith filed for bankruptcy under Chapter 13 in July 2011. Prior to that, Smith's husband had obtained a
Capital One credit card that he used for consumer debts for the Smith family. Smith's husband did not join Smith's
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bankruptcy petition and Smith did not list him (or anyone else) as a co-debtor.1 In December 2011, the bankruptcy
court confirmed Smith's Chapter 13 plan.
In July 2014, during Smith's repayment period under her bankruptcy plan, Capital One, through Kohn, sued Smith's
husband in Wisconsin state court over amounts owed on his credit card account. Capital One received judgment in its
favor in August 2014, but has not attempted to enforce the judgment.
In February 2015, Smith initiated an adversary proceeding in bankruptcy court against appellees. She brought six
causes of action, alleging violations of the co-debtor stay, 11 U.S.C. § 1301(a) ; the Wisconsin Consumer Act, Wis.
Stat. § 427.104 ; and the Fair Debt Collection Practices Act, 15 U.S.C. § 1692(d) - (e) . All of Smith's claims rested on
the theory that Smith's husband's credit card debt was covered by the co-debtor stay due to the operation of
Wisconsin marital law, Wis. Stat. § 766.55 , and that Capital One and Kohn had violated the co-debtor stay by suing
Smith's husband.
In April 2015, Smith moved for summary [*2] judgment. The bankruptcy court granted Smith's motion, holding that "the
Capital One debt is a debt of the Debtor [appellant Smith] subject to the co-debtor stay."
Capital One and Kohn sought and obtained leave for an interlocutory appeal to the district court. The district court held
that the husband's credit card debt was not Smith's consumer debt, reversed the bankruptcy court, and remanded the
case back to the bankruptcy court to enter judgment in appellees' favor. The court concluded that "consumer debt of
the debtor," as used in § 1301(a) , does not include a debt for which the debtor is not personally liable but that may be
satisfied from the debtor's interest in marital property. Though the district court's order remanded the case to the
bankruptcy court, the former's decision effectively ended Smith's action, since all of her claims depended on the
application of the codebtor stay rule. Smith now appeals that decision.
II. Discussion
This Court has jurisdiction over appeals from final district court decisions. 28 U.S.C. § 158(d)(1) . In the bankruptcy
context, both the bankruptcy court decision and the district court decision must be final. In re Behrens, 900 F.2d 97 ,
99 (7th Cir. 1990). Though "a district court's decision on appeal from a bankruptcy court's interlocutory order is
generally not regarded as final and appealable," id ., a "district court's decision on a bankruptcy court's interlocutory
order may leave nothing for the bankruptcy court to do, and thus transform the bankruptcy court's interlocutory order
into a final appealable order," id . n.1 (citing In re Cash Currency Exch., Inc., 762 F.2d 542 , 545 n.3 (7th Cir. 1985));
see also In re Jartran, 886 F.2d 859 , 861 (7th Cir. 1989) ("[A] district court order remanding the case to the
bankruptcy court may qualify as final if all that remains to do on remand is a purely ... ministerial task ... ."). In this
case, the district court's reversal of the bankruptcy court's grant of summary judgment foreclosed all of Smith's causes
of action and left nothing for the bankruptcy court to do except enter judgment in appellees' favor. Therefore, we may
review the district court's decision.
We review a summary judgment decision de novo, with factual inferences construed in favor of the non-moving party.
Chi. Reg'l Council of Carpenters Pension Fund v. Schal Bovis, Inc., 826 F.3d 397 , 402 (7th Cir. 2016).
A. The Co-Debtor Stay
In addition to automatically staying claims against the debtor herself, see 11 U.S.C. § 362 , the Bankruptcy Code
provides other (albeit narrower) protections when co-debtors are involved:
[A]fter the order for relief under this chapter, a creditor may not act, or commence or continue any civil
action, to collect all or any part of a consumer debt of the debtor from any individual that is liable on such
debt with the debtor, or that secured such debt ... .
11 U.S.C. § 1301(a) .2 For the co-debtor stay to apply: 1) there must be an action to collect a consumer debt, 2) the
consumer debt must be of the debtor, and 3) the action to collect must be against an individual that is liable on such
© 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
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debt with the debtor. The parties agree that Smith's husband's Capital One credit card debt was a "consumer debt"
and that appellee's action was against the husband.
However, [*3] Smith and appellees disagree as to whether the credit card bills were a "consumer debt of the debtor
[appellant Smith]," triggering the co-debtor stay protections, as opposed to simply being a consumer debt of the
husband. Ordinarily, one's credit card debt is one's own, and the co-debtor stay would not bar a creditor from
collecting on a non-bankrupt spouse's own debts simply because the other spouse had filed for bankruptcy. Smith
argues that under a broader definition of "consumer debt of the debtor," and by operation of Wisconsin marital law, her
husband's credit card debt became Smith's for purposes of the co-debtor stay.
We agree with appellees that the credit card debt was not covered by the co-debtor stay. The phrase "consumer debt
of the debtor," as Smith points out, is not itself defined in the statute; and Smith attempts to fill this gap by highlighting
the Bankruptcy Code definitions of "debt" (as "liability on a claim"), and "claim" (as a "right to payment"). Thus, argues
Smith, this Court should read "debt of the debtor" to include "liability on a claim against the debtor." However, the
Bankruptcy Code explicitly provides debtors with protections against "claims" in other provisions. See, e.g., 11 U.S.C.
§ 362(a)(1) (forbidding the commencement of an action to "recover a claim against the debtor") (emphasis added).
And "[w]here Congress includes particular language in one section of a statute but omits it in another section of the
same Act, it is generally presumed that Congress acts intentionally and purposefully in the disparate inclusion or
exclusion." Russello v. U.S., 464 U.S. 16 , 23 , 104 S. Ct. 296 , 78 L. Ed. 2d 17 (1983). Smith's proposed definition
also effectively reads out of § 1301 the important qualification that the debt be "of the debtor." See 11 U.S.C. §
1301(a) ; River Rd. Hotel Partners, LLC v. Amalgamated Bank, 651 F.3d 642 , 651 (7th Cir. 2011), aff'd sub nom.
RadLAX Gateway Hotel, LLC v. Amalgamated Bank, 132 S. Ct. 2065 , 182 L. Ed. 2d 967 (2012); TRW Inc. v.
Andrews, 534 U.S. 19 , 31 , 122 S. Ct. 441 , 151 L. Ed. 2d 339 (2001) ("It is a cardinal principle of statutory
construction that a statute ought, upon the whole, to be so construed that, if it can be prevented, no clause, sentence,
or word shall be superfluous, void, or insignificant.") (citations and internal quotation marks omitted).
Furthermore, attempting to collect a judgment from a spouse's marital property would likely violate the automatic stay
that already protects the filing spouse. See 11 U.S.C. § 362 ; In re Thongta, 401 B.R. 363 , 368 (Bankr. E.D. Wis.
2009) (docketing of judgment against property of the bankruptcy estate "created a lien on the property under
[Wisconsin law,3 and] violated the automatic stay of Bankruptcy Code § 362(a)(4) "). The automatic stay prevented
appellees from asserting a "right to payment" from any of appellant's marital property during the bankruptcy
proceedings, so Smith had no "liability on a claim" in the first place. If we interpreted the co-debtor stay to eliminate
the same liability, and thus to provide the same protections against collection—as Smith suggests we do—then we
would render that stay duplicative of the automatic stay. Such an interpretation is not appropriate. See River Rd.
Hotel Partners, 651 F.3d at 651 ("Interpretations that result in provisions being superfluous are highly disfavored.").
The best reading [*4] of the co-debtor stay involves shielding non-filing co-debtors from actions to collect on the
consumer debts only of the filing debtor. As Smith does not demonstrate that her husband's credit card debt is her
own, the co-debtor stay does not apply.
B. Wisconsin Marital Law
Even if appellant's reading of § 1301 were correct, application of Wisconsin marital law would not convert her
husband's debts into her own. In Wisconsin, married individuals can have both individual and marital property. See
Wis. Stat. § 766.55 . Debts incurred during marriage are "presumed to be incurred in the interest of the marriage or
the family," id. § 766.55(1), and "[a]n obligation incurred by a spouse in the interest of the marriage or the family may
be satisfied only from all marital property and all other property of the incurring spouse [Smith's husband]," id. §
766.55(2)(b). Further, in order to satisfy a judgment for a debt, a successful creditor "may proceed against either or
both spouses to reach marital property available for satisfaction of the judgment." Id. § 803.045(3).
Smith says that once appellees obtained a judgment against her husband, they could collect it from either the
husband's individual property or the marital property belonging to both spouses, and that appellees therefore created
a liability on Smith's part under the co-debtor stay. Section 766.55(2) would ordinarily allow appellees to satisfy
Capital One's judgment from the Smiths' marital property were the Smiths not under Chapter 13 protections.
© 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
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Appellees in this case, however, could not have sought to satisfy the judgment against Smith's husband from the
marital property due to the automatic stay.4 Consequently, Smith had no liability whatsoever, and thus no debt, for her
husband's credit card bills.
Simply obtaining a judgment against a non-filing spouse who happens to have shared property interests with the filing
spouse, without more, does not make the debts involved in that lawsuit the debts of the filing spouse under Wisconsin
law. "[Wisconsin Statute] § 766.55(2)(a) and (b) ... do[] not create a direct cause of action against the noncontracting
spouse. None of the paragraphs in § 766.55(2) create[s] a direct cause of action against a spouse. Indeed, no part of
§ 766.55(2) creates any cause of action, direct or indirect." St. Mary's Hosp. Med. Ctr. v. Brody, 186 Wis. 2d 100 , 519
N.W.2d 706 , 711 (Wis. Ct. App. 1994 ). Furthermore, "[n]othing in § 803.045 ... imposes a liability against either
spouse under § 766.55(2)(a) or (b) .... Rather, § 803.045 is procedural. It authorizes a creditor to proceed against a
spouse under the circumstances described in the statute to reach the property described in § 766.55(2) ." Id. at 712 .
The Wisconsin courts have made clear that, with respect to consumer debts, the state's marital laws do not give rise
to direct causes of action against, or liability on the part of, the non-incurring spouse. In this case, appellant Smith is
the non-incurring spouse, and therefore is not liable for her husband's credit card debt. The debt is not hers.
Smith next argues that she otherwise became liable for her husband's credit card debt under Wisconsin's doctrine of
necessaries. This common-law doctrine, codified [*5] at Wis. Stat. § 765.001(2) , provides a direct cause of action
against one spouse for any marital "necessaries"5 incurred by the other spouse during the marriage. Smith says the
possibility of a direct cause of action against her for her husband's credit card debts brings those debts within the codebtor stay. However, she raises this theory for the first time on appeal to this Court, and it is therefore waived. See
Domka v. Portage Cty., Wis., 523 F.3d 776 , 783 (7th Cir. 2008). The passages appellant cites from previous filings to
avoid waiver refer only to Smith's broader legal theory that she is liable for her husband's debt. Raising this general
theory below was not enough to adequately raise the specific doctrine-of-necessaries theory for appellate review. Id .
Furthermore, even if the doctrine did create a direct cause of action against appellant, Smith provides no evidence
that the credit card debt was for necessaries, as opposed to ordinary consumer goods, and she does not explain why
this situation would trigger the co-debtor stay, as opposed to the automatic stay. As noted above, appellees have not
brought a lawsuit directly against Smith and have not sought to satisfy their judgment against her husband from any of
Smith's individual or marital property.
Smith's suggested expansion of the co-debtor stay cuts against its plain meaning and purpose. The stay was meant to
head off the undue pressure that creditors could otherwise exert on a debtor by threatening action against third
parties—often relatives—who have co-signed the debtor's debts. For example, take the case of a parent who co-signs
a car lease for their child, and the child later files for bankruptcy. Without the stay, the creditor car dealer could receive
preferential treatment from the child by threatening legal action against the parent. The co-debtor stay eliminates the
risk of such unwanted treatment by shielding the parent from suit on the child's debts. The co-debtor stay, however, is
not meant to shield third parties from facing judgments on their own debts. Here, for instance, there is no risk of
preferential treatment, since the plaintiff in the collection proceeding (Capital One) is not a creditor of the debtor who
has filed for bankruptcy (appellant Smith). So Smith could not have paid off appellees any sooner, or have given them
any other preferential treatment, as appellees were not seeking payment of the credit card debts under Smith's
bankruptcy plan.
Appellees' lawsuit against Smith's husband did not violate the co-debtor stay, and Smith's adversarial proceeding was
properly dismissed.
III. Conclusion
For the foregoing reasons, we AFFIRM the judgment of the district court.
fn *
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Of the Southern District of Indiana, sitting by designation.
fn 1
Smith listed Capital One as an unsecured creditor in her bankruptcy schedules, and Capital One received notice of
the bankruptcy. Capital One then filed a claim for $1,850.08 for "goods sold." However, this was in connection with
an unrelated debt for Smith's purchases at Kohl's not made using Mr. Smith's Capital One credit card.
fn 2
The Bankruptcy Code defines several of the contested terms in the co-debtor stay. While the phrase "consumer
debt of the debtor" as a whole is not defined, "consumer debt" is defined as a "debt incurred by an individual
primarily for a personal, family, or household purpose," and "debt" is defined as a "liability on a claim." 11 U.S.C.
§§ 101(8) , (12) . "Claim" is defined as a "right to payment, whether or not such right is reduced to judgment." Id.§
101(5) . Additionally, a "claim against the debtor" is to be construed to include claims against the property of the
debtor. Id.§ 102(2) .
fn 3
Wisconsin Statute § 806.15(1) provides, "Every judgment properly entered in the judgment and lien docket
showing the judgment debtor's place of residence shall, for 10 years from the date of entry, be a lien on all real
property of every person against whom the judgment is entered." However, § 806.15(4) states that liens under the
statute do not attach to the non-incurring spouse's property unless that spouse is also named as a defendant in the
original action. In this case, it does not appear that Smith was named as a defendant in Capital One's lawsuit
against Smith's husband.
fn 4
Capital One has not tried to satisfy the judgment from either spouse's individual property. Though appellees would
likely be entitled to satisfy their judgment from the husband's individual property under Wisconsin law and the
Bankruptcy Code, the parties agree that the husband has no individual property. Relatedly, even if appellant Smith
had individual property at the time of the judgment, appellees concede that they could not satisfy their judgment
from that property without running afoul of the automatic stay, Wisconsin law, or both.
fn 5
In Wisconsin, marital necessaries are most often medical bills, see, e.g., Baldwin Area Med. Ctr. v. Bengston, 2016
WI App 80 , [2016 BL 297441], 2016 WL 4766037 , at *1 (Wis. Ct. App. Sept. 13, 2016); Med. Coll. of Wis. v.
Missimer, 2009 WI App 95 , 320 Wis. 2d 485 , 769 N.W.2d 878 (Wis. Ct. App. 2009 ) (unpublished table opinion)
(citing St. Mary's, 186 Wis. 2d 100 , 519 N.W.2d 706 ), but they may also encompass goods and services
"necessary for the adequate support and maintenance of [a spouse's] minor children and of the other spouse,"
Wis. Stat. § 765.001(2) . In medical necessaries cases, the medical services provider may bring a cause of action
directly against the spouse that did not use the medical services to recover the cost of the services used by the
other spouse. Baldwin , 2016 WI App 80 , [2016 BL 297441], 2016 WL 4766037 , at *1. The parties disagree as to
whether an entity that is not the direct provider of necessaries, such as Capital One, may bring a cause of action
against the non-incurring spouse under this doctrine. We do not need to resolve the issue to decide this case and
therefore decline to do so.
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Ch. 7 Trustee, Counsel Denied Fees for Improper Efforts
BNA Snapshot
• Trustee sought fees for improperly objecting to exemptions and trying to sell assets with no benefit to unsecured creditors
• Sale of homes would benefit only secured creditors and trustee himself

By Daniel Gill
A Chapter 7 trustee and his appointed counsel had their fees denied because they tried to sell
debtors’ homes in a manner that would serve only to compensate the trustee and his lawyers,
but not unsecured creditors ( In re Christensen, In re Bird , 2016 BL 415584, Bankr. D. Utah,
No. 15-29773, 12/14/16).
Judge R. Kimball Mosier of the U.S. Bankruptcy Court for the District of Utah Dec. 14 found that
the trustee and his counsel improperly objected to homestead exemptions claimed by the
debtors and then improperly sought to sell the homes of the debtors. The trustee and his counsel stipulated with the Internal
Revenue Service that the trustee could “carve out” $10,000 sale proceeds from the IRS’ junior liens on the subject properties.
Judge Mosier said that those services “were not necessary to the administration of the estates, were not reasonably likely to
benefit the estates, and could work a substantial harm on the debtors if they were approved.” The judge issued a single
opinion for the two cases.
Judge Mosier noted that Congress enacted Section 554 of the Bankruptcy Code in 1978 “to prevent trustees from
unnecessarily administering assets that bring no value to the estate and to thwart the practice of trustees increasing their own
commissions by not abandoning valueless property on their own.”
Gary E. Jubber, a Salt Lake City attorney, was appointed as Chapter 7 trustee in each case. Jubber objected to the
homestead exemptions claimed by the debtors on the grounds that there was no equity in the properties to which the
exemptions might attach, the court said.
However, despite arguing that there was no equity in the properties, Jubber hired real estate professionals to market and sell
the properties. The trustee then filed motions to approve stipulations he entered with the IRS, pursuant to which Jubber would
sell the properties, and he would be entitled to carve out $10,000 from the sale of each property from the IRS’ tax liens.
Having found buyers who would purchase the homes in amounts that in fact would produce some equity, Jubber also filed
motions to approve sales of the two homes. The debtors objected to these motions.
Before the properties could be sold or the court could consider the trustee's objection to exemptions and the debtors’
objections to the trustee's proposed sale, the debtors converted their two cases to Chapter 13, which allows individuals
receiving regular income to obtain debt relief while retaining their property. To do so, the debtors must propose a plan that
uses future income to repay all or a portion of his debts over a three to five year period.
The trustee—and his own law firm, which the trustee employed to represent him in these cases—filed claims in the Chapter
13 cases. Jubber and his firm sought to have their fees allowed as administrative expense claims in the Chapter 13 cases,
which would give them priority over the debtors’ other general unsecured creditors.
The court found that the trustee did not state any legitimate grounds to support his objection to the debtors’ claimed
homestead exemptions.
© 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
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Nor could the court approve the proposed sales, because there wasn't enough equity to pay the debtors all of their exemption
claim as required by Utah exemption law. “Because the Trustee could not have paid the Debtors’ homestead exemptions in
full, the Homes were exempt from the Trustee's forced sale,” the court said.
The court said that Chapter 7 trustees should not “act as liquidating agents for secured creditors, who have their own
remedies and could liquidate their own collateral if they so desired.”
The court found that because there was no benefit to unsecured creditors, “administration of the Homes was neither
necessary nor reasonably likely to benefit the Debtors’ estates.” Accordingly, the court denied the fee requests of the trustee
and his firm in their entirety.
Gary Jubber, trustee, was represented by Douglas J. Payne, Fabian VanCott, Salt Lake City. The debtors, Brent and Jo-Ann
Christensen and John Thomas Bird, were represented by Paul James Toscano, Salt Lake City.
To contact the reporter on this story: Daniel Gill in Washington at dgill@bna.com
To contact the editor responsible for this story: Jay Horowitz at JHorowitz@bna.com
For More Information
Full text at: http://www.bloomberglaw.com/public/document/In_re_Christensen_No_Bankruptcy_No_1529773_Chapter_13_Ba
nkruptcy_/1
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UNITED STATES BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE
In re: MOLYCORP, Inc., Reorganized Debtor.
Chapter 11 Case No.: 15-11357 (CSS)
January 5, 2017, Decided

For OCM MLYCo CTB Ltd.: Robert J. Dehney, Gregory W. Werkheiser, Andrew R. Remming, MORRIS, NICHOLS,
ARSHT & TUNNELL LLP, Wilmington, DE; Dennis F. Dunne, Samuel A Khalil, Lauren C. Doyle, MILBANK TWEED,
HADLEY & McCLOY LLP, New York, NY; Andrew M. Leblanc, Aaron L Renenger, Washington, DC.
For the Official Committee Of Unsecured Creditors: William P. Bowden, Gregory A. Taylor, ASHBY & GEDDES, P.A.,
Wilmington, DE; Luc A. Despins, Andrew V. Tenzer, PAUL HASTINGS LLP, New York, NY.

Sontchi, J.
Sontchi
OPINION 1
Sontchi, J.
INTRODUCTION
The Debtors in this case sought an order confirming their joint Chapter 11 plan of reorganization following an
execution of a global settlement agreement among the Debtors, the lender, and the Official Committee of Unsecured
Creditors.2 The Court conducted a confirmation hearing, and based upon the evidence presented confirmed the
plan.3 Ordinarily, this would end the matter in a consensual way. However, the lender filed an objection to the
Committee's Counsel's request for compensation and reimbursement of expenses. At large, the lender asserts that
the compensation requested was incurred in violation of a dollar-amount cap included in the DIP Financing Order. In
contrast, the Committee's Counsel argues that the cap in the DIP Financing Order has no implication after the
reorganization plan has been confirmed. For the reasons set forth below, the Court will overrule the lender's objections
and will approve the Committee's Counsel's fee application. The Court holds that absent specific language not found
in the DIP Financing Order at issue here, a dollar-amount cap on professionals' fee payment, or a carve-out, does not
come into play once a Chapter 11 plan is confirmed. That is because a fundamental statutory requirement of the
Bankruptcy Code is that, unless the holder of a particular claim has agreed to a different treatment, allowed
professionals' fees are administrative expenses that need to be paid in full under any confirmed plan. Additionally, the
Court is satisfied that the Fee Examiner's recommendations reflect reasonable compensation for actual and necessary
services.
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JURISDICTION AND VENUE
The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 . In addition, this Court expressly
retained jurisdiction pursuant to the Order Establishing Procedures for Interim Compensation and Reimbursement of
Expenses of Professionals.4 Venue is proper in this District pursuant to 28 U.S.C. § 1409(a) . This is a core
proceeding under 28 U.S.C. §§ 157(b)(2)(A) and (B) as relief is predicated on 11 U.S.C §§ 330 and 331 . The Court
has the judicial power to enter a final order.
STATEMENT OF FACTS
Factual and Procedural Background
On June 25, 2015, Molycorp, Inc. and certain of its direct and indirect subsidiaries (collectively, the "Debtors") filed
voluntary petitions under Chapter 11 of the Bankruptcy Code. The cases have been jointly administrated.5 Following
the filing, the Debtors engaged in a series of intense negotiations in an attempt [*2] to obtain post-petition financing
that would provide the Debtors with the liquidity they needed to continue to operate their business.6 Ultimately, the
Debtors entered into a DIP financing facility with Oaktree Capital Management, L.P. ("Oaktree"). As a result, on July
1, 2015, the Debtors filed a motion for approval of financing and use of cash collateral (the "DIP Financing Motion").7
An interim order pursuant to the DIP Financing Motion was entered on July 2, 2015.8 A final hearing was held on
July 22, 2015, and on July 24, 2015, the Court entered its final order approving the DIP Financing Motion (the "DIP
Financing Order").9 In between, the Official Committee of Unsecured Creditors was formed (the "Committee"),10
and selected Paul Hastings LLP (the "Committee's Counsel" or "Paul Hastings") as its lead counsel.11 Almost three
weeks after entry of the DIP Financing Order, on August 13, 2015, the Court approved Paul Hastings' retention by
the Committee.12
Soon after its formation, the Committee launched an investigation into potential claims that could be asserted by the
Debtors. The Committee's investigation spanned over four months and involved extensive discovery process. As a
result of its investigation, on December 23, 2015, the Committee filed a motion seeking standing to pursue certain
causes of actions against Oaktree and the Debtors' directors and officers (the "Standing Motion"). On January 14,
2016, the Court entered an order authorizing the Committee to bring litigation on behalf of the Debtors' estate
pursuant to the Standing Motion,13 and, on January 15, 2016, the Committee commenced an adversary
proceeding and filed its complaint.14 Meanwhile, the parties participated in an extensive mediation before the
Honorable Robert D. Drain of the United States Bankruptcy Court for the Southern District of New York.15 Due to
Judge Drain's tireless efforts and the parties' good faith negotiations, the mediation ultimately bore fruit and, on
February 22, 2016, the Debtors filed a notice of execution of a global settlement agreement between different
parties to this case, including between the Committee and Oaktree (the "Settlement Agreement").16 The
Settlement Agreement paved the way for a consensual reorganization plan for certain of the Debtors.17 On March
29-30, 2016, the Court held a hearing to consider confirmation of the reorganization plan.18 After receiving
documentary and testimonial evidence, the Court approved the plan on April 8, 2016 (the "Confirmation Order" and
the "Confirmed Plan" respectively).19
B. Paul Hastings' Second Interim Fee Application and Oaktree's Objection
In its Second Interim Fee Application, Paul Hastings seeks approval of fees in the amount of $8,491,064.75 and
reimbursement of expenses in the amount of $226,170.96, for the period from September 1, 2015, through March
31, 2016 (the "Second Interim Application").20 Oaktree objects to the compensation requested on the grounds that
the fees sought in the Second Interim Application are excessive, unreasonable, and were incurred in direct violation
of the DIP Financing Order.21 Specifically, [*3] Oaktree asserts that the dollar-amount cap set in the DIP Financing
Order, with regard to the Committee's investigation into potential claims, constitutes an absolute cap on fee
payments out of certain sources enumerated in the DIP Financing Order (i.e., the DIP loans, the prepetition Oaktree
collateral, the DIP collateral, or any portion of the carve-out (the "Restricted Sources")).22 Oaktree argues that the
Committee has long ago exhausted the dollar-amount cap in the DIP Financing Order, and that Paul Hasting has
not identified, and cannot identify, any source of payment other than the Restricted Sources for the fees sought;
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that is, since the Restricted Sources account for substantially all of the Debtors' sources of cash.23 In other words,
Oaktree contends that there is no money left to be dispersed without rendering meaningless the cap in the DIP
Financing Order.
Oaktree also maintains that the Second Interim Application conflicts with the DIP Financing Order for another,
separate reason. Oaktree argues that, although the DIP Financing Order allows for limited payments out of the
Restricted Sources for investigating potential claims, it does not authorize any compensation for the initiation and
prosecution of such claims. According to Oaktree, a significant portion of the fees requested by Paul Hastings in the
Second Interim Application should be denied because it relates to the initiation and prosecution of claims against
Oaktree rather than to the Committee's investigation. Thus, the argument goes, even if an alternative source of
payment could be identified, the payment of such fees must be denied as strictly prohibited under the DIP Financing
Order.24
Furthermore, Oaktree asserts that not only does the Second Interim Application conflict with the DIP Financing Order,
but that it also fails to pass the reasonableness test under section 330(a) of the Bankruptcy Code.25 Oaktree
advances that the dollar-amount cap in the DIP Financing Order represents the reasonable compensation standard
for the Committee's professionals' services. Put another way, Oaktree claims that any portion of Paul Hastings' fees
that exceeds the cap set by the DIP Financing Order is presumptively unreasonable.26 Finally, Oaktree asserts that
the descriptions of work performed by Paul Hastings' attorneys are excessively vague. Accordingly, Oaktree
believes that Paul Hastings has not met its burden with respect to these vague time entries, and allowance or
payment of any fees associated with these entries should be denied.27
Paul Hastings rejects Oaktree objections. Paul Hastings maintains that a carve-out in a DIP order simply provides that
a professional gets a right, that he or she otherwise would not had, to use a portion of the secured creditor's collateral
for payment of such professional's fees. While this may be relevant in an administratively insolvent case, the argument
goes, it is irrelevant in a case such as this with a confirmed Chapter 11 plan. In other words, Paul Hastings argues that
the dollar-amount cap [*4] for using Oaktree's collateral has no impact whether the requested fees should be
allowed, and, to the extent they are allowed, they remain entitled to payment as administrative expense claims if the
Debtors wish to have a plan of reorganization confirmed.28 Additionally, Paul Hastings asserts that the Committee
and its professionals have worked diligently and efficiently, consistent with the Committee's fiduciary duties to the
unsecured creditors, to maximize the value of the Debtors' estates. Paul Hastings argues that its investigation and
litigation efforts, which led, in part, to the Settlement Agreement, resulted in significant value to the unsecure
creditors that they would otherwise not have received. The matter is now fully briefed and is ripe for the Court's
consideration.29
DISCUSSION
Although the DIP Financing Order contains many provisions, this case centers on but one. Paragraph 4(b) of the DIP
Financing Order provides an exception to the prohibition against the use of the Restricted Sources as follows:
Notwithstanding the foregoing, up to $250,000.00 in the aggregate proceeds of the DIP Loans, the DIP
Collateral, the Prepetition Collateral, and the Carve-Out may be used to pay fees and expenses of the
professionals retained by the Committee that are incurred in connection with investigating (but not
prosecuting any challenge to) the matters covered by the stipulations contained in Paragraphs I and J
of this Final Order.30
As set forth above, the parties offer different implications to the dollar-amount cap in paragraph 4(b) of the DIP
Financing Order. These two opposite approaches lead to one fundamental question the Court has to answer: what
does the dollar-amount cap in the DIP Financing Order mean? Specifically, does the DIP Financing Order set an
absolute limit on fees incurred by the Committee's professionals? If the Court concludes that the limitation in the
DIP Financing Order represents an absolute cap then that would virtually end the matter.31 However, if the Court
decides that the DIP Financing Order does not include a per se limit on what could be allowed as administrative
expenses, it must proceed further and determine if the fees requested by the Committee's Counsel satisfy the
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requirements of section 330(a) and 331 of the Bankruptcy Code.
A. Application of a Cap on Professionals' Fees in a DIP Financing Order
Payment of professionals' fees in Chapter 11 cases is a favored object of the Bankruptcy Code, but it is no more
favored than protecting the rights of creditors with secured claims. As a general rule, administrative expenses must
be satisfied from assets of the estate not subject to liens.32 A secured creditor's interest in its collateral is a
substantive property right created by non-bankruptcy law, which may not be substantially impaired when bankruptcy
intervenes.33 A secured creditor should not be deprived of the benefit of its bargain and will be protected in
bankruptcy to the extent of the value of its collateral; furthermore, only surplus proceeds are available for [*5]
distribution to other creditors of the estate and administrative claimants. Therefore, absent equity in the collateral,
administrative claimants cannot look to encumbered property to provide a source of payment for their claims.34
The bankruptcy court's discretion to permit payment of administrative expenses is restricted by the existence of
unencumbered assets that exceed any super-priority claims. While professionals' fees allowed under sections 330(a)
and 331 enjoy a certain preeminence under the Bankruptcy Code, their payment must be consistent with the
Code's overall scheme of priorities.35 Thus, as a matter of course, "[p]ost-petition attorneys' and accountants' fees
are administrative expenses and may not be given priority over existing liens and super-priority claims."36 In other
words, where there are insufficient unencumbered assets with which to pay administrative expenses, professionals
employed by the debtor or by creditors' committees may not ordinarily look to secured creditors' collateral for payment.
Indeed, "[i]n every case there is the uncertainty that the estate will have sufficient property to pay administrative
expenses in full."37 Those holding administrative claims may run the risk of non-payment or partial payment whenever
there is an adequate protection shortfall under section 507(b) , supper-priority borrowing under section 364 , or
conversion of the case and subordination of Chapter 11 administrative expenses under section 726(b) of the
Bankruptcy Code.38 These risks are well known to experienced bankruptcy practitioners, such as the attorneys for
the Committee in this case. To deal with some of the abovementioned risks, professionals usually negotiate a
carve-out to provide for the payment of their allowed fees. In other words, the effect of a carve-out is to allow
affected professionals to look to the secured creditor's collateral where otherwise they would not be able to do so.
The carve-out is essentially an agreement by the secured creditor to subordinate its liens and claims to certain
allowed administrative expenses, permitting such professionals' fees to come first in terms of payment from the
estate's assets.39 In fact, "a secured creditor may, without doing violence to the letter or spirit of the Bankruptcy
Code, selectively waive its liens and super-priority claims to permit payment of certain administrative expenses but
not others."40 The carve-out may be subject to a dollar-amount cap and also to restrictions on the services that can
be paid out of the carve-out (usually, the agreement, as demonstrated here, would preclude the use of the carve-out
to sue the secured creditor who agreed to it). And, only to close the loop, it should be noted that when there are
insufficient unencumbered assets to pay professionals' fees and no plan has been confirmed, professionals' only
recourse is the carve-out. In such cases the "secured creditor's consent to the payment of designated expenses
limited in amount will not be read as a blanket consent to being charged with additional [*6] administrative expenses
not included in the consent agreement."41
In the present case, paragraph 4(b) of the DIP Financing Order reflects Oaktree's consent to payment of certain
administrative expenses and imposes a limit on the amount of its collateral which may be used to pay the attorneys
employed by the Committee (up to an aggregate sum of $250,000). As a consequence, in the event that a plan was
not confirmed and the estate had become insolvent, the dollar-amount cap would have resulted in Paul Hastings
not being compensated for all the work it has performed. That was a risk the Committee's Counsel consciously
took.42 Thus, it is unclear why Oaktree believes that paragraph 4 of the DIP Financing Order has no meaning
unless the dollar-amount cap acts as a complete bar on the allowance of Paul Hastings' fees.43 As explained
above, the DIP Financing Order capped Oaktree's exposure and liability to payment of certain administrative
expenses in case no reorganization plan had been executed.44 However, as things turned out, the Debtors were
successful in their efforts to work out a plan and have it confirmed.
B. The Effect of a Confirmed Reorganization Plan on Administrative Expenses Payment
© 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
// PAGE 16

In re Molycorp, Inc., No. Chapter 11, 2017 BL 2546 (Bankr. D. Del. Jan. 05, 2017), Court Opinion

The Bankruptcy Code requires that in order to confirm a reorganization plan the court must satisfy itself that the
plan meets all the requirements of Chapter 11.45 For our purposes, section 1129(a)(9) of the Bankruptcy Code
provides for the mandatory treatment of certain claims entitled to priority. Specifically, section 1129(a)(9)(A) of the
Bankruptcy Code requires that, unless agreed otherwise, each holder of an administrative claim will receive cash
equal to the allowed amount of such claim on the effective date of the plan;46 this is true regardless to the
existence of unencumbered assets.47 Put differently, "[t]he Code's confirmation scheme elevates allowed
administrative claims to a dominant priority such that unless the holders agree to a different treatment, a plan
cannot be confirmed without full payment of those claims even if there are no estate assets to pay them."48
Moreover, "if the secured parties desire confirmation, the administration claims must be paid in full in cash at
confirmation even it if means invading their collateral."49 The flip side of this requirement is that each administrative
or priority creditor may hold the future of the case in its hands. "In bankruptcy, everyone's fate—the debtors, its
employees and its creditors—is often intertwined and dependent on the success of the plan. While certain parties
have the right to be paid in full, it is sometimes impossible to do so."50 Professor Douglas G. Baird well explains:
After the votes are received, the debtor can ask the court to approve the reorganization plan. The court
must satisfy itself that the plan meets all the requirements of Chapter 11. Many are spelled in §1129(a) .
The plan must, for example, pay off administrative expense claims in cash. §1129(a)(9)(A) . This
requirement may be burdensome for businesses that lack ready access to capital markets . . . [However,]
[p]ractices have emerged [*7] that make this requirement less rigid than it might first appear.
Administrative creditors are free to scale back or modify their claims in a side deal. Their willingness to
do so depends on their past and future relationship with the debtor. For example, among the largest
administrative claims may be payments owed to the debtor's counsel, and these are often structured
with a schedule over time.51
The practices to which Professor Baird points where those who hold administrative expense claims agree to take
another deal, rely on the exception set out in the preamble to section 1129(a)(9) ; that is, if "the holder of a
particular claim had agreed to a different treatment of such claim."52 In other words, in the context of a plan
confirmation, a cap on the amount to be paid towards administrative expenses may only be approved after
obtaining the administrative claimants' consent.53 Yet, while the Bankruptcy Code requires an agreement, it does
not state the form which a consent to a different treatment must be given, nor does it indicate the time or stage in a
Chapter 11 case that such consent may be obtained.54
Here, both parties have suggested that it is possible, and it has been done in other cases, for a DIP order to include a
provision that automatically disallows or precludes compensation for professionals costs over a certain amount—a per
se disallowance of administrative claims provision.55 However, the parties disagree whether paragraph 4(b) of the
DIP Financing Order constitutes such a per se disallowance provision. Inasmuch as the parties agree that paragraph
4(b) of the DIP Financing Order is unambiguous, no one requested an evidentiary hearing, and there was no
testimony before the Court, with regard to the negotiations that led to its wording. The record makes clear that the
parties expect the matter to be resolved as a matter of law.
In resolving this dispute the Court follows a basic cannon of construction providing that "a provision in a [court
order] is ambiguous only when, from an objective standpoint, it is reasonably susceptible to at least two different
interpretations."56 By the same token, "the parties are bound by the 'objective definition of the words they use to
express their intent,' including the specialized meaning of any legal terms of art."57 Applying these rules of
interpretation, the Court concludes that paragraph 4(b) of the DIP Financing Order is not ambiguous. Concurrently,
the Court holds that paragraph 4(b) of the DIP Financing Order does not contain any language that can compel an
automatic disallowance of Paul Hastings' fees.58 The wording of Paragraph 4(b) is not different than a standard
carve-out provision. It does not connote in any way that the dollar-amount cap would operate as a complete bar
against the allowance of administrative claims following plan confirmation. In this respect, the dollar-amount cap
was going to come into play if the attempts to confirm a reorganization plan had failed; it was not intended to come
into play if a Chapter 11 plan was confirmed.59 Reinforcement to this conclusion [*8] can be found in comparison to
other documents negotiated by the parties here. The Confirmed Plan explicitly states that: "[e]xcept as further
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specified . . . and unless otherwise agreed by the Holder of an Administrative Claim and the applicable Plan Debtor
or the Post-Effective Date Plan Debtors, as applicable, each Holder of an Allowed Administrative Claim (other than
the DIP Facility Claims and postpetition Intercompany Claims) will receive Cash Equal to the Allowed amount of
such Administrative Claim . . . ."60 The Confirmed Plan continues to provide a clear exception with regard to the
Committee's legal professionals: "[t]he fees and expenses of the Creditors' Committee's legal professionals incurred
on and after the Committee Settlement Effective Date with Respect to Creditors' Committee Legal Fee Cap Matters
shall be subject to the Creditors' Committee Legal Fee Cap. Any amounts incurred by the Creditors' Committee's legal
professionals on and after the Committee Settlement Effective Date with respect to the Creditors' Committee Legal
Fee Cap Matters in excess of the Creditors' Committee Legal Fee Cap shall be disallowed . . . "61 (emphasized
added). In light of the above, the distinction in the Confirmed Plan between the period before and after the Settlement
Agreement and the failure to include a similar disallowance provision in the DIP Financing Order speak for itself;62
that is, the DIP Financing Order lacks a language that can be interpreted as an automatic and absolute cap on the
allowance of administrative claims.
However, this does not end the matter. Although the Court concludes that the costs incurred by Paul Hastings are not
affected by the DIP Financing Order, the confirmation requirement of section 1129(a)(9)(A) only becomes applicable
once Paul Hastings' fees have been allowed as administrative claims.
C. Determination of the Committee's Counsel Compensation
The Bankruptcy Code authorizes the bankruptcy court to award a professional "reasonable compensation for
actual, necessary services."63 In fact, the bankruptcy court not only has the power, it has also a duty to
independently review fee applications notwithstanding the absence of objections by the trustee, debtor or creditors.64
In In re APW Enclosure Sys., Inc., Judge Walrath expounded this duty:
This statutory obligation must be taken seriously by the courts due to the particularities of bankruptcy
procedure. The Third Circuit specifically noted the differences between statutory fee cases and
bankruptcy cases. Busy Beaver, 19 F.3d at 842-43 . In the former, the adversary system serves to ensure
that fee requests are reasonable, whereas in the latter neither the debtor nor the attorneys for the
creditors have an incentive in the "club" atmosphere of the bankruptcy bar to raise objections to fee
requests . . . Thus, it is the bankruptcy court's obligation to "protect the estate, lest overreaching attorneys
or other professionals drain it of wealth which by right should inure to the benefit of unsecured creditors."
Id. at 844 .65
In determining the award of compensation, [*9] the court considers the nature, the extent, and the value of the
professional's services, taking into account factors such as "whether the services were necessary to the
administration of, or beneficial at the time which the service was rendered toward the completion of, a case . . .
[and] whether the services were performed within a reasonable amount of time commensurate with the complexity,
importance, and nature of the problem, issue, or task addressed . . . ."66 For the same reasons, the bankruptcy
court cannot allow compensation for services that were not reasonably likely to benefit the estate or were not
necessary to the administration of the case.67 "Analytically, section 330(a) provides a two-tier test for determining
whether and in what amount to compensate professionals in bankruptcy cases. First, the court must be satisfied
that the professionals performed actual and necessary services. Second, the court must assess a reasonable value
for those services."68 In order to fulfill its duty, the bankruptcy court may appoint a fee examiner to aid it in
accomplishing this "onerous burden."69 Furthermore, the applicant bears the burden of proving that the fees and
expenses sought are reasonable and necessary.70
In this case, the Court believes that a reasonable professional representing the Committee would have performed
the services carried out by Paul Hastings.71 The Court is also confident that the record demonstrates that the
services rendered benefited the Debtor's estate and advantaged the Committee's constituents.72 This is particularly
apparent in light of the Settlement Agreement; as the Confirmation Order expressly indicates: "[t]he Committee
Settlement Agreement . . . confer[s] material benefits on, and [is] in the best interests of, the Debtors, the Debtors'
Estates, and their creditors . . . ."73
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Given the size and complexity of the jointly administrated Chapter 11 cases, the Court appointed Direct Fee Review
LLC (the "Fee Examiner") as a fee examiner.74 After carefully considering the Fee Examiner's report regarding the
Second Interim Application (the "Fee Examiner's Report"),75 and having given all interested parties an opportunity
to justify or object to the Second Interim Application, the Court is satisfied that the fee recommendations advanced
in the Fee Examiner's Report succeed in reflecting reasonable compensation for actual and necessary services and
reimbursement for actual and necessary expenses. Except as to a few minor reductions, the Second Interim
Application was cleared by the Fee Examiner.76 The Court believes that the Fee Examiner's Report significantly
undercuts the position taking by Oaktree in its objections. Thus, the Court will adopt the recommendations set forth in
the Fee Examiner's Report and will approve Paul Hastings' fees in the amount of $8,461,396.25 and reimbursement of
expenses in the amount of $225,820.83.
CONCLUSION
Mindful of the importance of its independent duty to scrutinize fee applications, the Court has reviewed the Second
Interim Application submitted by the Committee's Counsel' [*10] s attorneys. For the reasons stated above, the Court
holds that the language in the DIP Financing Order leaves no ambiguity with respect to the dollar-amount cap. Thus,
under the circumstances of this case, the Court concludes that the costs incurred by Paul Hastings' services are not
affected by the DIP Financing Order, and therefore, to the extent they are allowed as administrative expenses they
must be paid by the Debtors pursuant to section 1129(a)(9)(A) of the Bankruptcy Code. Additionally, the Court finds
that the Second Interim Application falls within the mandates of sections 330(a) and 331 of the Bankruptcy Code.
Thus, the Court overrules Oaktree's objections and will approve the fees requested through the Second Interim
Application in accordance with the Fee Examiner's Report recommendations.
The Court directs Paul Hastings to submit an order under certification of counsel (upon consultation with Oaktree)
consistent with this Opinion approving and directing payment of Paul Hastings' fees and expenses in the amount of
$8,461,396.25 and reimbursement of expenses in the amount of $225,820.83.77
fn 1
This opinion constitutes the Court's findings of fact and conclusions of law pursuant to Fed. R. Bankr. P. 7052 ,
which is applicable to this matter by virtue of Fed. R. Bankr. P. 9014 .
fn 2
D.I. 1302.
fn 3
D.I. 1580.
fn 4
D.I. 229.
fn 5
On April 13, 2016, the Court entered an order amending the joint administration order. Case No. 15-11371, D.I. 8.
Certain of the Debtors known colloquially as the "Neo Debtors" reorganized and their cases continue to be jointly
administered under Case No. 15-11357. Certain other Debtors known as the "Mineral Debtors" have not been
reorganized and are under the control of a Chapter 11 trustee. The Mineral Debtors' cases are jointly administered
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under Case No. 15-11371. The bifurcation of joint administration has no effect on the issues before the Court.
fn 6
The background is relatively complex, and, except as necessary to frame the issues in this matter, will not be set
forth. For a broader description of the Debtors' attempts to obtain post-petition financing see D.I. 109 ¶¶ 1-8.
fn 7
D.I. 109.
fn 8
D.I. 130.
fn 9
D.I. 278.
fn 10
On July 8, 2015, the United States Trustee for the District of Delaware appointed the Committee pursuant to
section 1102(a) of the Bankruptcy Code, D.I. 152. On July 22, 2015, the United States Trustee submitted an
amended notice of appointment of the Committee, D.I. 264.
fn 11
At an organizational meeting of creditors held on July 8, 2015, the Committee selected Paul Hastings as its lead
counsel, pursuant to section 1103 of the Bankruptcy Code, see D.I. 296, ¶ 4.
fn 12
D.I. 369.
fn 13
D.I. 1086.
fn 14
D.I. 1101; Adv. Proc. No.: 16-50005 (CSS).
fn 15
D.I. 849.
fn 16
D.I. 1302.
fn 17
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That is, the "Neo Debtors." See n. 5, supra .
fn 18
On April 5, 2016, and then again in April 8, 2016, the Debtors filed a revised proposed confirmation order
consistent with the Court's ruling on the record at the confirmation hearing and further comments from parties in
interest, see D.I. 1556 and 1576 respectively.
fn 19
D.I. 1580. Subsequently, on May 2, 2016, the Court approved the Joint Motion of the Debtors and the Committee
for Approval of Technical Modifications to the Confirmed Plan, D.I. 1663.
fn 20
D.I. 1760. The Second Interim Application requests compensation for services rendered and reimbursement of
expenses for the period from October 1, 2015 through March 31, 2016. Additionally, the Second Interim Application
includes a request for compensation and reimbursement for the period of September 1, 2015 through September
30, 2015, which had not previously been requested in this case. The Second Interim Application was submitted
pursuant to the Order Establishing Procedures for Interim Compensation and Reimbursement of Expenses of
Professionals, D.I. 229.
fn 21
Oaktree's Objection to the Second Interim Application, D.I. 1800. This Objection incorporated by reference
Oaktree's Objection to Paul Hastings Fee Application for the Period from September 1, 2015, through September
30, 2015, and Oaktree's Objection to Paul Hastings Fee Application for the Period from December 1, 2015,
through December 31, 2015. Oaktree has reiterated the same arguments in its other objections to Paul Hastings'
monthly fee applications between September 2015 and February 2016.
fn 22

Id. at ¶ 3.
fn 23

See Oaktree's Objection to Paul Hastings Fee Application for the Period from September 1, 2015, through
September 30, 2015, ¶¶ 3-4, 25, D.I. 1174.
fn 24

See id. at ¶¶ 27-29.
fn 25

See id. at ¶ 33; 11 U.S.C. § 330 (a)(1) (2012).
fn 26

See Oaktree's Objection to Paul Hastings Fee Application for the Period from December 1, 2015, through
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December 31, 2015, ¶ 8, D.I. 1686.
fn 27

See Oaktree's Objection to Paul Hastings Fee Application for the Period from September 1, 2015, through
September 30, 2015, ¶¶ 30-31, D.I. 1174.
fn 28

See Paul Hastings' Omnibus Response to Oaktree's Objection to the Second Interim Application, ¶¶ 7-9, D.I. 1804.
fn 29
The Court heard arguments on the Second Interim Application and Oaktree's Objection on July 26, 2016, and at
the conclusion of the hearing took the matter under advisement (the "Hearing").
fn 30
Paragraph I of the DIP Financing Order contains stipulations and admissions made by the Debtors as
to the amount and enforceability of the prepetition Oaktree obligations, and as to the priority, validity,
enforceability, and extent of the prepetition Oaktree liens. Paragraph J of the DIP Financing Order
contains the Debtor's stipulations regarding adequate protection obligations, including Oaktree's
entitlement.
fn 31
Paul Hastings has suggested alternative arguments in support of the Second Interim Application. Specifically, Paul
Hastings asserted that it is entitled to the payment of its allowed fees from certain Debtors that were not obligors
under the DIP facility. Paul Hastings also argued that the Confirmed Plan and the Settlement Agreement contain
mutual releases that, among other things, waive Oaktree's right to object to Paul Hastings' fee applications. In light
of the Court's holding that the cap in the DIP Financing Order was not intended to come into play following a
confirmation of a reorganization plan, the Court finds it unnecessary to consider Paul Hastings' alternative
arguments.
fn 32

In re American Resources Management Corp., 51 B.R. 713 , 719 (Bankr. D. Utah 1985).
fn 33

Id. ; see also Louisville Joint Stock Land Bank v. Radford, 295 U.S. 555 , 55 S. Ct. 854 , 79 L. Ed. 1593 (1935).
fn 34

In re American Resources, 51 B.R. at 719 .
fn 35
11 U.S.C. §§ 503(b)(2) , 507(a)(2) and 507(b) (2012); see also In re Roamer Linen Supply, Inc., 30 B.R. 932 , 935
(1983) ("[a]n attorney who is authorized by the court to represent a debtor in a case under the Bankruptcy Code is
not a creditor of the estate; such attorney's compensation is governed by the standards expressed in § 330(a) ").
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fn 36

In re American Resources, 51 B.R. at 719 ; see also In re Roamer Linen Supply (discussing, inter alia, the
possibility of subordinating part of the secured creditor's collateral to specific costs and administrative expenses
incurred during efforts to enhance or protect the secured position, and the possibility of subordinating the secured
creditor's collateral under the equitable subordination doctrine).
fn 37

124 Cong. Rec. H32395 (daily ed. Sep. 28, 1978) (statement of Rep. Edwards).
fn 38

In re American Resources, 51 B.R. at 721 .
fn 39
As a practical matter, the secured creditor usually agrees to the carve-out because otherwise nobody will represent
the debtor or the committee and the case will fall apart, further diminishing the overall value of the secured
creditor's collateral; see 3 Collier on Bankruptcy, ¶ 331.02[5][b] (Alan N. Resnick & Henry J. Sommer eds., 16th ed.
2016) ("[n]aturally, if the secured creditor does not consent and cash collateral will not be available to pay
professional fees in a chapter 11 case, the case will not long survive in chapter 11 and will either be dismissed or
converted to chapter 7").
fn 40

In re American Resources, 51 B.R. at 722 .
fn 41

In re Flagstaff Foodservice Corp., 762 F.2d 10 , 12 (2d Cir. 1985).
fn 42

See Transcript of Hearing (July 26, 2016) ("Hr'g Tr.") 10:9-12; 10:25, 11:1-3. Counsel for Oaktree argued during
the Hearing that if Paul Hastings knew that the dollar-amount cap was not going to come into play in case a plan is
confirmed, then Paul Hastings had have no incentive to limit what it spends, see Hr'g Tr. 56:1-5. As mentioned
above, this view completely disregards the risk undertaken by Paul Hastings that no plan would be confirmed and
that the estate would become insolvent.
fn 43

See Oaktree's Sur-Reply to the Omnibus Response of Paul Hastings, ¶¶ 14 and 16, D.I. 1848.
fn 44
Section 4(b) of DIP Financing Order distinguishes between the Committee's investigation and the prosecution of
certain claims. This distinction simply makes it clear that the right being given to the Committee to proceed against
Oaktree's collateral does not apply to the initiation and prosecution of claims.
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fn 45
11 U.S.C. § 1129 (a) (2012).
fn 46

See In re Hechinger Inv. Co. of Delaware, 298 F.3d 219 , 224 (3d Cir. 2002) ("[i]n a Chapter 11 case, a court
cannot confirm a distribution plan unless the plan provides full cash payment of all § 503(b) administrative expense
claims or the claim holder agrees to different treatment"); In re American Home Mortg. Holdings, Inc., 411 B.R. 169
, 175 (Bankr. D. Del. 2008) ("section [1129(a)(9)(A)] requires Chapter 11 plan proponents to demonstrate that the
holders of administrative expense claims will be cashed out on the effective date of the plan or that the claims will
be otherwise resolved on terms acceptable to the holder of the claim").
fn 47

See, e.g., In re Aleris Int'l, Inc., No. 09-10478, 2010 Bankr. LEXIS 2997 , [2010 BL 318703], 2010 WL 3492664 , at
*25 (Bankr. D. Del. May 3, 2010).
fn 48

In re Scott Cable Communications, Inc., 227 B.R. 596 , 600 (Bankr. D. Conn. 1998); see also Pan Am Corp. v.
Delta Air Lines, Inc., 175 B.R. 438 , 508 (S.D.N.Y. 1994) (referring to section 1129(a)(9)(A) as the "administrative
solvency" requirement, which is "the ability of the [debtor's] estate to satisfy administrative claims at the
confirmation hearing").
fn 49

In re Emons Industries, Inc., 76 B.R. 59 , 60 (Bankr. S.D.N.Y. 1987).
fn 50

In re Teligent, Inc., 282 B.R. 765 , 772 (Bankr. S.D.N.Y. 2002).
fn 51
Douglas G. Baird, Elements of Bankruptcy 240-241 (6th ed. 2014); similarly, Paul Hastings' counsel
also suggested that in most cases disputes over professionals' fees get resolved by the parties through
a consensual resolution or through an agreement on a quantum of value that will be distributed to
unsecured creditors, which include payment for professionals' fees, see Hr'g Tr. 51:19-25; 52:11-20.
fn 52

See also 7 Collier on Bankruptcy, ¶ 1129.02[9][a] (Alan N. Resnick & Henry J. Sommer eds., 16th ed. 2016).
fn 53

See In re TCI 2 Holdings, LLC, 428 B.R. 117 , 173 (Bankr. D. N.J. 2010).
fn 54
For example, courts are divided with regard to the term "agreed:" whether this requires a creditor expressly or
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affirmatively consent to a different treatment, or whether consent may be implied from the creditor's conduct.
Compare In re Teligent, Inc. (The court approved a novel approach to securing the agreement of some
administrative claimants. Through combination of offering a convenience class, and through implementing a wellstaffed campaign to induce creditors to return ballots electing to take less than they were owed (since the debtor
was administratively insolvent), the court found that all administrative claimants who had not returned a ballot were
dimmed to have agreed to the lesser treatment offered in the plan. Integral to the court's ruling in that case was the
fact that creditors were also given reason to understand that the debtor intended to take a refusal to respond as an
acceptance to a different treatment. Since no administrative claimant had affirmatively objected, this questionable
fiction allowed the court to confirm the plan); and In re Cummins Util., L.P., No. 01-47558-DML-11, 2003 Bankr.
LEXIS 2309 (Bankr. N.D. Tex. April 16, 2003) (holding that section 1129(a)(9)(A) requires express consent to a
different treatment); In re Real Wilson Enters., No. 11-15697-B-11, [2013 BL 254883], 2013 Bankr. LEXIS 3997 , at
*26-28 (Bankr. E.D. Cal. Sept. 21, 2013) (concluding that "courts requiring affirmative consent have the better
interpretation of 'agreed'").
fn 55

See Paul Hastings' Omnibus Response to Oaktree's Objection to the Second Interim Application, ¶¶ 11, 63-64, D.I.
1804.
fn 56

United States v. State of New Jersey, 194 F.3d 426 , 430 (3d Cir. 1999); see also In re Barnes Bay Development
Ltd., 478 B.R. 185 , 191 (D. Del. 2012); McDowell v. Philadelphia Housing Authority, 423 F.3d 233 , 238 (3d Cir.
2005).
fn 57

United States v. State of New Jersey, 194 F.3d at 430 (citing In re Unisys Corp., 97 F.3d 710 , 715 (3d Cir. 1996)).
fn 58
As an example, Paul Hasting attached to its response a DIP order entered in In re Granite Broadcasting Corp.
(ALG) (Bankr. S.D.N.Y. Jan. 5, 2007). In that case, the DIP order stated that: "[n]otwithstanding anything to the
contrary therein, and absent further Order of the Court, (i) in no event during the course of the Chapter 11 Cases
will actual payments in respect of the aggregate fees and expenses of all professional persons retained pursuant to
an Order of the Court by the Creditor's Committee exceed $450,000 in the aggregate (the 'Creditors' Committee
Expense Cap') . . . (iii) any and all claims (A) incurred by the Creditor's Committee in excess of the Creditor's
Committee Expense Cap or (B) incurred by any professional persons or any party on account of professional fees
and expenses that exceed the applicable amounts set forth in the Budget shall not constitute an allowed
administrative expense claim for purposes of section 1129(a)(9)(A) of the Bankruptcy Code." The DIP order in that
case further stated that: "[e]xcept with respect to the Creditor's Committee Investigation Fund, any claim incurred in
connection with any of the activities described in this paragraph 23 shall not constitute an allowed administrative
expense claim for purpose of section 1129(a)(9)(A) of the Bankruptcy Code", see Paul Hastings' Omnibus
Response to Oaktree's Objection to the Second Interim Application, ¶ 64 n.65 and Ex. E, ¶¶ 12(b) and 23, D.I.
1804. This Court offers no opinion as to whether it would approve a DIP order containing provisions such as those
in the Granite Broadcasting order. The point is that there is no such provision in the DIP Financing Order in this
case.
fn 59

See In re Barnes Bay Development Ltd., 478 B.R. at 189 .
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fn 60
Confirmed Plan Debtors' Fourth Amended Joint Plan of Reorganization (as modified), Article II.A.1., D.I. 1663-1;
see also paragraph S. of the Confirmed Plan that incorporates section 1129(a)(9) of the Bankruptcy Code, D.I.
1580.
fn 61
Confirmed Plan Debtors' Fourth Amended Joint Plan of Reorganization (as modified), Article II.A.5.b., D.I. 1663-1;
the "Creditors' Committee Legal Fee Cap Matters" is defined under the Confirmed Plan Debtors' Fourth Amended
Joint Plan of Reorganization (as modified) as "any amounts incurred on and after the Committee Settlement
Effective Date with respect to the matters set forth in section I.5. of the Committee Settlement Agreement," Article
I.A.62.; see also paragraph NN.M.70. of the Confirmed Plan, D.I. 1580; Paul Hastings noted that it created a new
matter number to ensure accurate time keeping for those limited matters covered by the Creditors' Committee
Legal Fee Cap, see Paul Hastings' Omnibus Response to Oaktree's Objection to the Second Interim Application, ¶
66 n.68.
fn 62
Because the Court holds that the DIP Financing Order lacks language that can be interpreted as an absolute cap
on the allowance of administrative claims, the Court does not reach the question whether a per se disallowance of
administrative claims provision in a DIP order such as that in the Granite Broadcasting order satisfies the consent
requirement under section 1129(a)(9) of the Bankruptcy Code. See n. 58, supra .
fn 63
11 U.S.C. § 330 (a)(1) (2012) permits the bankruptcy court to award such compensation to professional persons
employed under section 327 or 1103 of the Bankruptcy Code; 11 U.S.C. § 331 (2012) allows the bankruptcy court
to award a professional an interim compensation or reimbursement of expenses; see also In re Busy Beaver
Building Centers, Inc., 19 F.3d 833 , 841 (3d Cir. 1994) (there the Third Circuit held that section 330 of Bankruptcy
Code, "imbues the [bankruptcy] court with discretionary authority," and that the bankruptcy court possesses both
the power and the duty to review fee applications; Zolfo, Cooper & Co. v. Sunbeam-Oster Co., Inc., 50 F.3d 253 ,
258 (3d Cir. 1995).
fn 64

See In re Busy Beaver Building Centers, 19 F.3d at 841 ; In re Cal Dive International, Inc., No. 15-10458, 2015
Bankr. LEXIS 4355 , [2015 BL 428371], 2015 WL 9487852 , at *2 (Bankr. D. Del. Dec. 28, 2015); In re Channel
Master Holdings, Inc., 309 B.R. 855 , 861 (2004).
fn 65

In re APW Enclosure Sys., Inc., No. 06-11378, 2007 Bankr. LEXIS 3539 , [2007 BL 132187], 2007 WL
3112414 , at *2 (Bankr. D. Del. Oct. 23, 2007).
fn 66
11 U.S.C § 330(a)(3) (2012).
fn 67
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11 U.S.C. § 330(a)(4)(A)(ii) ; see also In re Cal Dive International, Inc., 2015 Bankr. LEXIS 4355 , [2015 BL
428371], 2015 WL 9487852 , at *2.
fn 68

In re Channel Master Holdings, Inc., 309 B.R. at 861 .
fn 69

See In re Armstrong World Industries, Inc., 366 B.R. 278 , 281 (citing In re Busy Beaver Building Centers, 19 F.3d
at 843 ); 11 U.S.C. § 105 (a) (2012) (giving the bankruptcy court power to issue "any process" to carry out its duty);
Del. Bankr. L.R. 2016-2(j) ("[t]he Court may, in its discretion or on motion of any party, appoint a fee examiner to
review fee applications and make recommendations for approval").
fn 70

See, e.g., Zolfo, Cooper & Co. v. Sunbeam-Oster Co., Inc., 50 F.3d 253 , 260 (3d Cir. 1995); In re Cal Dive
International, Inc., 2015 Bankr. LEXIS 4355 , [2015 BL 428371], 2015 WL 9487852 , at *2; In re Channel Master
Holdings, Inc., 309 B.R. at 861 .
fn 71

See In re APW Enclosure Sys., Inc., No. 06-11378, 2007 Bankr. LEXIS 3539 , [2007 BL 132187], 2007 WL
3112414 , at *3 ("[a]t least one court has held that the applicant must show that an actual benefit was provided . . .
A majority of courts, however, have held that services are compensable if at the time the services were performed
a benefit to the estate was likely").
fn 72

See In re 14605, Inc., No. 05-11910, 2007 Bankr. LEXIS 3147 , [2007 BL 104792], 2007 WL 2745709 , at *4
(Bankr. D. Del. Sept. 19, 2007) (approving the official unsecured creditors committee's professionals' fees based
on further finding that the "investigation resulted in a tangible benefit to the unsecured creditors by facilitating a
consensual Plan which provided a substantial recovery for unsecured creditors guaranteed in large part by [the
lender]").
fn 73
The Confirmation Order, ¶ II, D.I. 1580.
fn 74
D.I. 508.
fn 75
D.I. 1813.
fn 76
The Fee Examiner requested Paul Hastings to review what the Fee Examiner preliminary believed to be certain
shortcoming (including miscalculations, duplications, inappropriate or unreasonable charges). Paul Hastings
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responded to the Fee Examiner's concerns; in some matters Paul Hastings agreed to modify the charges and in
other matters the Fee Examiner accepted Paul Hastings' explanations.
fn 77
While this matter was under advisement, Paul Hastings submitted the Third Interim and Final Fee Application of
Paul Hastings LLP as Counsel to the Official Committee of Unsecured Creditors for Period from July 8, 2015
through and Including August 31, 2016 [D.I. 1984] (the "Final Fee Application"). Oaktree raised the same
objections to the Final Fee Application as it did to the Second Interim Application. On December 28, 2016, the
Court entered an Order approving the Final Fee Application, excluding any fees and expenses subject to the
pending objections to the Second Interim Application. For the reasons set forth herein, the Court will overrule
Oaktree's remaining objection to the Final Fee Application, will approve Paul Hastings' fees and expenses
thereunder and will direct payment of any outstanding fee and expenses under the Final Fee Application. The
order submitted under certification of counsel should also address the Final Fee Application.
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UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK
IN RE TRIBUNE COMPANY FRAUDULENT CONVEYANCE LITIGATION; MARC S. KIRSCHNER, AS LITIGATION
TRUSTEE FOR THE TRIBUNE LITIGATION TRUST, Plaintiff, VERSUS DENNIS J. FITZSIMONS et al., Defendants.
Multidistrict Litigation No. 11-md-2296 (RJS) Master Case File No. 12-mc-2296 (RJS) No. 12-cv-2652 (RJS)
January 6, 2017, Filed January 6, 2017, Decided

For the Trustee: David M. Zensky, Mitchell P. Hurley, and Deborah J. Newman of Akin Gump Strauss Hauer & Feld
LLP, New York, New York; Robert J. Lack, Hal Neier, and Amy C. Brown of Friedman Kaplan Seiler & Adelman LLP,
New York, New York; Michael Waldman and Mark Hiller of Robbins, Russell, Englert, Orseck, Untereiner & Sauber
LLP, Washington, DC; Jeffrey T. Golenbock and Douglas L. Furth of Golenbock Eiseman Assor Bell & Peskoe LLP,
New York, New York.
For the Shareholder, Defendants: D. Ross Martin and Joshua Y. Sturm, as Liaison Counsel to the Executive
Committee, of Ropes & Gray LLP, New York, New York.

RICHARD J. SULLIVAN, United States District Judge.
RICHARD J. SULLIVAN
OPINION AND ORDER
Richard J. Sullivan, District Judge:
This multidistrict litigation ("MDL") relates to the 2007 leveraged buyout of the Tribune Company ("Tribune") and its
subsequent bankruptcy in 2008. In the MDL, Tribune's litigation trustee, Marc Kirschner (the "Trustee"), seeks to claw
back money that was distributed to various entities and individuals (the "Defendants") as a result of the leveraged
buyout, including over $8 billion paid to Tribune's shareholders (the "Shareholder Defendants") in exchange for their
shares in Tribune (the "Shareholder Transfers"). Now before the Court is the Shareholder Defendants' motion to
dismiss the Trustee's actual fraudulent conveyance claim related to the Shareholder Transfers. For the reasons stated
below, the Shareholder Defendants' motion is granted.
I. Background
A. Facts
Prior to its bankruptcy in 2008, Tribune was "America's largest media and entertainment company," owning numerous
radio and television stations and major newspapers, including the Chicago Tribune and the Los Angeles Times.1
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(FitzSimons Compl. ¶ 116.) In June 2006, in light of Tribune's deteriorating financial condition, the Chandler Trusts,
which owned 20% of Tribune's stock, urged Tribune's eleven-member board of directors (the "Board") to create a
special committee to begin exploring possible strategic transactions, including a leveraged buyout ("LBO"). ( Id. ¶¶
127-35.)2 Tribune's Board included seven independent directors (the "Independent Directors") — Enrique Hernandez,
Jr., Betsy D. Holden, Robert S. Morrison, William A. Osborn, J. Christopher Reyes, Dudley S. Taft, and Miles D.
White. ( Id. ¶¶ 28-34, 39.) The Board was chaired by Dennis FitzSimons, who also served as Tribune's President and
Chief Executive Officer ("CEO"), Chairman of the Robert R. McCormick Foundation (the "McCormick Foundation"),
and board member of the Cantigny Foundation (together with the McCormick Foundation, the "Foundations"), which
collectively owned approximately 13% of Tribune's outstanding stock. ( Id. ¶¶ 27, 127.) Jeffrey Chandler, Roger
Goodan, and William Stinehart Jr., who were representatives from the Chandler Trusts, also served on the Board. (the
" [*2] Chandler Trusts Representatives"). ( Id. ¶¶ 35-37, 39.) In September 2006, the Board created a special
committee comprising the seven Independent Directors (the "Special Committee") to consider the proposed
transactions. ( Id. ¶¶ 9, 28-34, 136.)
On February 2, 2007, private-equity investor Sam Zell, in association with Equity Group Investments ("EGI"), a
company in which he owned a controlling interest, proposed that EGI-TRB, an affiliate of EGI, buy all of Tribune's
outstanding stock pursuant to a merger. ( Id. ¶¶ 7, 77, 145-46.) Zell negotiated and updated this proposal based on
conversations with the Board, the Special Committee, and other relevant stakeholders, including the Chandler Trusts
and the Foundations, which together owned 33% of Tribune's stock. ( Id. ¶¶ 127, 149-51.) Throughout these
negotiations, Morgan Stanley advised the Special Committee, and Merrill Lynch, Pierce, Fenner & Smith Inc. ("Merrill
Lynch") and Citigroup Global Markets, Inc. ("Citigroup") advised the Board as a whole. ( Id. ¶¶ 14-15, 90, 92, 127,
137, 155-56, 167, 336-38.)
Eventually, Zell and EGI submitted a revised proposal whereby Tribune would enter into a two-step LBO transaction. (
Id. ¶¶ 119, 150, 211.) In Step One, Tribune would borrow approximately $7 billion in debt and purchase approximately
50% of Tribune's outstanding shares for $34 per share in a tender offer ("Step One"). ( Id. ¶ 211.) In Step Two,
Tribune would purchase Tribune's remaining shares and borrow an additional $3.7 billion in a go-private merger with
the newly formed Tribune Employee Stock Ownership Plan ("ESOP"), and, as a result, Tribune would become wholly
owned by the ESOP ("Step Two"). ( Id. ¶¶ 211, 355.)
On February 13, 2007, the Board engaged Duff & Phelps to provide a solvency opinion for each step of the
transaction.3 ( Id. ¶ 176.) However, by March 28, 2007, Duff & Phelps advised the Board that it could not provide a
solvency opinion based on the definitions prescribed in its engagement letter. Specifically, although Tribune expected
$1 billion in future tax savings that would result from converting the company into a subchapter S-corporation after the
merger, and would thus keep the company solvent, Duff & Phelps declined to factor the potential tax savings into its
solvency opinion. ( Id. ¶¶ 180-82, 187.)
After being apprised of Duff & Phelps's reservations, the Board terminated Duff & Phelps's engagement to issue a
solvency opinion on March 28, 2007. ( Id. ¶ 187.) However, on April 1, 2007, Duff & Phelps issued a "viability opinion"
which concluded that "the fair market value of Tribune's assets would exceed the value of its liabilities on a posttransaction basis" and that Tribune "would be able to pay its debts as they became due." ( Id. ¶¶ 188-89, 193.) The
viability opinion "was the equivalent of a solvency opinion," except that it considered Tribune's expected tax savings. (
Id. ¶ 189.)
On April 1, 2007, Merrill Lynch and Morgan Stanley each issued a fairness opinion to the Board and the Special
Committee concerning the shareholder consideration provided in the LBO. ( Id. ¶ 240(h).) That same day, the Special
Committee unanimously recommended that the full Board approve Zell's revised proposal, and a majority of the Board
voted [*3] to accept the proposal, including six of the Independent Directors and FitzSimons. ( Id. ¶ 211.) One
independent director, Taft, was absent at the time of the vote; the Chandler Trusts Representatives abstained; and no
directors dissented. ( Id.)
On April 11, 2007 — ten days after Duff & Phelps issued its viability opinion and the Board voted — Valuation
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Research Company ("Valuation Research") was retained to replace Duff & Phelps and render solvency opinions that
would be presented to the Board prior to the consummation of each step of the transaction. ( Id. ¶ 201.) Valuation
Research's engagement letter provided that it would rely on a different definition of fair value that included the
expected tax savings. ( Id.) Relying in part on Tribune's February 2007 financial projections (the "February
Projections"), which were prepared by Tribune officers Chandler Bigelow, Donald C. Grenesko, and Daniel G. Kazan
and forecasted Tribune's long-term financial health from 2007 through 2011, Valuation Research issued its Step One
solvency opinion on May 24, 2007, finding that Tribune would be solvent immediately after Step One was completed.4
( Id. ¶¶ 274-79; see also 170-174, 258-73.) Step One was completed as planned on June 4, 2007. ( Id. ¶ 287.)
On December 18, 2007, Valuation Research issued its Step Two solvency opinion — relying in part on Tribune
management's revised October 2007 financial projections (the "October Projections"), which forecasted Tribune's
growth through 2012. ( Id. ¶¶ 319-25; id. ¶¶ 306-18.) That same date, the Special Committee recommended that the
Board rely on it and proceed with the LBO. ( Id. ¶ 326 & n.7.) Step Two was then completed as planned on December
20, 2007, when Tribune repurchased the remaining 119 million shares of common stock at $34 per share. ( Id. ¶ 353.)
Soon after the LBO was completed, Tribune experienced financial difficulties. Specifically, between 2007 and 2008,
the Company did not meet the projected growth rate that management forecasted in the October Projections, and it
began to experience declines in advertising revenue that made it difficult to service the new debt. ( Id. ¶¶ 357-58.) As
a result of this financial distress, Tribune filed for Chapter 11 bankruptcy in Delaware on December 8, 2008. ( Id. ¶
359.)
B. Procedural History
In 2010, the Official Committee of Unsecured Creditors of Tribune (the "Unsecured Creditors") sought standing in
the Bankruptcy Court to assert claims on behalf of Tribune's bankruptcy estate and creditors and subsequently
began filing claims against Tribune's directors, officers, shareholders, and financial advisors to claw back funds
transferred during the LBO. (See In re Tribune Co., No. 08-br-13141 (Bankr. D. Del.) ("Bankr. Doc."), Doc. Nos. 5668,
6150.) In connection with these proceedings, the Unsecured Creditors undertook wide-ranging discovery from over 30
entities and persons involved in the LBO, "obtained and reviewed nearly 4.5 million pages of documents" pursuant to
Rule 2004 of the Federal Rules of Bankruptcy Procedure , and deposed "a number of" critical participants. (Bankr.
Doc. 8173 at 13, 19.) In addition, the Trustee had access to more than 30 deposition transcripts and 10 expert witness
reports [*4] that were filed in connection with the confirmation hearing for Tribune's plan of reorganization. ( Id.)
On December 19, 2011, in light of the voluminous filings and pursuant to 28 U.S.C. § 1407 , the Judicial Panel on
Multidistrict Litigation consolidated approximately seventy-four federal and state cases filed across the country
involving more than 5,000 defendants in the Southern District of New York before Judge Holwell. See In re Tribune
Co. Fraudulent Conveyance Litig., 831 F. Supp. 2d 1371 (J.P.M.L. 2011). On February 9, 2012, the consolidated
action was reassigned to Judge Pauley. (Doc. No. 499.) On July 23, 2012, the bankruptcy court confirmed a plan for
Tribune's reorganization and transferred the Unsecured Creditors' claims to the Trustee. (Bankr. Doc. No. 12074;
FitzSimons Compl. ¶ 26.) On March 27, 2013, the MDL and all related motions were transferred to my docket. (Doc.
No. 2419.)
On September 23, 2013, this Court granted Defendants' motion to dismiss the individual creditors' state-law fraudulent
conveyance claims (the "Phase One Motions"), finding that § 362(a)(1) of the Bankruptcy Code deprives individual
creditors of standing to challenge the same transactions that the Trustee is simultaneously seeking to avoid. See In re
Tribune Co. Fraudulent Conveyance Litig., 499 B.R. 310 , 313 (S.D.N.Y. 2013). On September 30, 2013, the
parties filed a joint notice of appeal (see Doc. No. 2730), and on March 29, 2016, the Second Circuit affirmed this
Court's decision with respect to the state law fraudulent conveyance claims, albeit on different grounds. In re Tribune
Co. Fraudulent Conveyance Litig., 818 F.3d 98 (2d Cir. 2016). On July 22, 2016, the Second Circuit denied rehearing
en banc, and the Second Circuit's mandate was issued on August 1, 2016. (Doc. Nos. 6895, 6896, 6907.) On
September 9, 2016, Plaintiffs filed a petition for a writ of certiorari with the United States Supreme Court, which is
currently pending. (Doc. No. 6907.)5
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Meanwhile, this Court issued an order establishing the timing and procedures for Defendants' motions to dismiss the
remaining claims. (Doc. No. 5697 (the "Phase Two Motions").) Defendants subsequently filed twelve separate motions
to dismiss, including the present motion to dismiss Count 1 of the FitzSimons Complaint filed by the Shareholder
Defendants ("Motion 12").6 The Court also imposed a stay of discovery pending resolution of these motions, and as a
practical matter, pending resolution of the appeal of the Phase One motions.
II. Standard of Review
To survive a motion to dismiss pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure , a complaint must
"provide the grounds upon which [the] claim rests." ATSI Commc'ns, Inc., 493 F.3d at 98 ; see also Fed. R. Civ. P.
8(a)(2) ("A pleading that states a claim for relief must contain . . . a short and plain statement of the claim showing that
the pleader is entitled to relief . . . ."). To meet this standard, plaintiffs must allege "enough facts to state a claim to
relief that is plausible on its face." Bell Atl. Corp. v. Twombly , 550 U.S. 544 , 570 , 127 S. Ct. 1955 , 167 L. Ed. 2d 929
(2007). "A claim has facial plausibility when the plaintiff pleads factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alleged." Ashcroft v. Iqbal, 556 U.S. 662 , 678 ,
129 S. Ct. 1937 , 173 L. Ed. 2d 868 (2009). In reviewing a Rule 12(b)(6) motion to dismiss, a court [*5] must accept as
true all factual allegations in the complaint and draw all reasonable inferences in favor of the plaintiff. ATSI Commc'ns,
493 F.3d at 98 . However, that tenet "is inapplicable to legal conclusions." Iqbal , 556 U.S. at 678 . Thus, a pleading
that offers only "labels and conclusions" or "a formulaic recitation of the elements of a cause of action will not do."
Twombly, 550 U.S. at 555 . If the plaintiff "ha[s] not nudged [its] claims across the line from conceivable to plausible,
[its] complaint must be dismissed." Id. at 570 .
In addition, to state a claim for actual fraudulent conveyance, a plaintiff must satisfy the requirements of Federal Rule
of Civil Procedure 9(b) , In re Sharp Int'l Corp., 403 F.3d 43 , 56 (2d Cir. 2005), which requires plaintiff to "state with
particularity the circumstances constituting fraud or mistake," Fed. R. Civ. P. 9(b) . While "malice, intent, knowledge,
and other conditions of a person's mind may be alleged generally," id ., this "'must not be mistaken for license to base
claims of fraud on speculation and conclusory allegations,'" In re M. Fabrikant & Sons, Inc., 480 B.R. 480 , 484
(S.D.N.Y. 2012) (quoting In re Carter-Wallace, Inc., Sec. Litig., 220 F.3d 36 , 39 (2d Cir. 2000)). Accordingly, a
complaint alleging an actual fraudulent conveyance must "allege facts that give rise to a strong inference of fraudulent
intent." Id .; accord In re Sharp, 403 F.3d at 56 . "An inference is strong if it is cogent and at least as compelling as any
opposing inference one could draw from the facts alleged." Loreley Fin. (Jersey) No. 3 Ltd. v. Wells Fargo Sec., LLC,
797 F.3d 160 , 176-77 (2d Cir. 2015) (internal quotation marks omitted); accord In re Lyondell Chem. Co. ("Lyondell
III"), 554 B.R. 635 , 652 (S.D.N.Y. 2016), reconsideration denied, No. 16-cv-518 (DLC), [2016 BL 332813], 2016
U.S. Dist. LEXIS 138449 , [2016 BL 332813], 2016 WL 5818591 (S.D.N.Y. Oct. 5, 2016). "In determining whether this
strength-of-inference requirement is met," the Court assesses "the complaint in its entirety and take[s] into account
plausible opposing inferences." Loreley, 797 F.3d at 177 (internal quotation marks omitted). Although "the degree of
particularity required" of a bankruptcy trustee may vary depending on whether "the plaintiff has had an opportunity to
take discovery of those who may possess knowledge of the pertinent facts," Devaney v. Chester, 813 F.2d 566 , 569
(2d Cir. 1987), the particularity requirement still applies in cases where, as here, the bankruptcy trustee had access to
"numerous documents" and "depositions of many witnesses" when crafting the Fifth Amended Complaint, see In re
Old CarCo LLC, 435 B.R. 169 , 192 (Bankr. S.D.N.Y. 2010).
III. Discussion
In Count 1 of the FitzSimons Complaint, the Trustee alleges that the Shareholder Transfers constituted actual
fraudulent conveyances because Tribune authorized these payments with an actual intent to hinder, delay, or defraud
Tribune's creditors in violation of §§ 548(a)(1)(A) and 550(a) of the Bankruptcy Code . Section 548(a)(1)(A) allows a
trustee to avoid any transfer of property of the debtor if the debtor made the transfer (1) in the two years preceding a
bankruptcy filing and (2) "with an actual intent to hinder, delay, or defraud" the debtor's creditors. Section 550(a)
allows a trustee to recover the value of any property that was transferred in violation of § 548(a) .7
Here, there is no dispute that the Shareholder Transfers occurred in the two years preceding Tribune's bankruptcy
filing on December 8, 2008. Accordingly, [*6] the sole issue for the present motion is whether the Trustee has alleged
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sufficient facts to support a strong inference that Tribune, as the transferor, acted with an actual intent to hinder, delay,
or defraud its creditors.
A. Imputed Intent To Hinder, Delay, or Defraud
As an initial matter, the Court must decide whose intent should be imputed to Tribune. When considering whether a
debtor had an actual intent to hinder, delay, or defraud its creditors, courts focus on the intent of the transferor, not the
intent of the transferee. See In re Bayou Grp., LLC, 439 B.R. 284 , 304 (S.D.N.Y. 2010); In re Adler, Coleman
Clearing Corp., 263 B.R. 406 , 444-45 (S.D.N.Y. 2001) (same). However, where the transferor in an alleged fraudulent
conveyance is a corporation, as opposed to a real person, determining the transferor's actual intent becomes more
difficult to discern. Because all corporations must act through agents, see In re Parmalat Sec. Litig., 421 F. Supp. 2d
703 , 715 (S.D.N.Y. 2006), courts assessing the intent of a corporation in a fraudulent conveyance claim will look to
the intent of the corporate actors who effectuated the transaction on behalf of the corporation, see In re Elrod
Holdings Corp., 421 B.R. 700 , 712 (Bankr. D. Del. 2010) (declining to impute insiders' intent where trustee failed to
show "formal, legal control as well as functional control"); Collier on Bankruptcy ¶ 548.04[1][b][iv] (Alan N. Resnick &
Henry J. Sommer eds., 16th ed. 2016) (noting that "if management of the debtor is . . . diverse, issues of control exist,
with imputation barred unless the trustee can prove such control").
Here, the Court must determine Tribune's intent based on the intent of Tribune's agents who effectuated the LBO, and
there are several groups of actors whose intent may be relevant. The Court will consider each in turn.
1. Shareholders
At the highest level of generality, the LBO was only consummated because Tribune's public shareholders
either accepted the tender offer at Step One or voted in favor of the merger at Step Two. (FitzSimons Compl. ¶¶ 287,
352.) Critically, however, the Trustee acknowledges that "the intent of Tribune's public shareholders is irrelevant."
(Opp'n 38-39.) Therefore, as the Trustee all but concedes, he has failed to sufficiently allege that Tribune's public
shareholders possessed an actual intent to hinder, harm, or delay Tribune's creditors.
Defendants argue that the Trustee's failure to allege actual fraudulent intent by a majority of Tribune's shareholders,
who had ultimate control over the decision to effectuate the LBO, precludes any finding that Tribune possessed the
requisite intent under Section 548(a)(1)(A) . (Mot. 12 at 27-28 (citing Delaware General Corporation Law ("DGCL") §
251(c) ).) However, Defendants cite no cases for the proposition that approval of the transaction by innocent
shareholders necessarily precludes an actual fraudulent conveyance claim. Regardless of the merits of this argument,
the Court need not address it, since the Court finds that the Trustee has also failed to allege that any other relevant
actors had actual intent sufficient to support a claim under Section 548(a)(1)(A) .
2. Board of Directors
The Trustee does allege that members [*7] of Tribune's board of directors possessed fraudulent intent. (FitzSimons
Compl. ¶¶ 27-40; Opp'n 26-34.) Indeed, pursuant to Delaware law, any decision to merge or engage in an LBO
requires approval from the board of directors. See DGCL §§ 141(a) , 160(a) , 251(b) ; In re Primedia, Inc.
Shareholders Litig., 67 A.3d 455 , 490-91 (Del. Ch. 2013). Here, however, the Board delegated its
decision-making authority to the Independent Directors, who constituted a seven-member majority of the
Board and were convened as a special committee for the express purpose of assessing the desirability of
the LBO and other alternatives. (FitzSimons Compl. ¶¶ 9, 28-34.) As a result, the Independent Directors were clearly
in a position to control the outcome of the Board's vote on the LBO and did in fact supply the necessary votes to
approve the LBO on April 1, 2007. ( Id. ¶ 211.) Furthermore, even after this vote, the Trustee asserts that the
Independent Directors retained the ability to terminate the transaction before the consummation of Steps One and
Two. (See Opp'n 25-26.) Accordingly, to the extent that the Trustee has pleaded facts demonstrating that the
Independent Directors possessed an actual intent to hinder, harm, or delay Tribune's creditors, that intent may be
imputed to the corporation for purposes of the Trustee's fraudulent conveyance claim.8
3. Officer Defendants
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The Trustee also alleges that the Officer Defendants possessed the requisite intent to hinder, delay, or defraud
Tribune's creditors and urge that their fraudulent intent be imputed to the corporation. (Opp'n 19-26.) Based on the
facts alleged in the Complaint, the Court declines to do so.
Although the Second Circuit has not yet articulated a test for determining when an officer's intent should be imputed to
a corporation in an actual fraudulent conveyance suit, the Court finds the test applied by the First Circuit and recently
elaborated upon by Judge Gerber in this district to be particularly appropriate. In re Roco Corp., 701 F.2d 978 , 984-85
(1st Cir. 1983); In re Lyondell Chem. Co., 503 B.R. 348 , 388 (Bankr. S.D.N.Y. 2014) ("Lyondell I"), abrogated in part
on other grounds in In re Tribune, 818 F.3d at 118 .9 Specifically, the Court agrees with these decisions that the intent
of the debtor's officers may be imputed to the debtor if the officers were "in a position to control the disposition of [the
transferor's] property," thereby effectuating the underlying offense. In re Roco Corp., 701 F.2d at 984 ; see also
Lyondell I, 503 B.R. at 388 ; accord In re Lehman Bros. Holdings Inc., 541 B.R. at 576 ("[T]he Court's analysis
regarding imputation must turn on actual control of [the debtor]." (emphasis added)); In re L & D Interests, Inc., 350
B.R. 391 , 400 (Bankr. S.D. Tex. 2006) (imputing intent of the persons "directly in control of disposition of the
corporation's property" that was allegedly fraudulently transferred rather than corporation's "president, director, and
sole shareholder"); see also In re Adler, 263 B.R. at 441-43 , 447-48 (concluding that transferee's "actual fraudulent
intent may be ascribed to" transferor corporation where transferee "dominated or controlled [transferor's] disposition"
of its property); In re Elrod Holdings Corp., 421 B.R. at 712 (same). In other words, an officer's wrongful intent may be
imputed to the corporation "by establishing [*8] that [the officer], by reason of the ability to control" members of the
board, "caused the critical mass" to form "an actual intent to hinder, delay or defraud creditors." In re Lyondell Chem.
Co. ("Lyondell II"), 541 B.R. 172 , 177-78 (Bankr. S.D.N.Y. 2015), rev'd and remanded, 554 B.R. at 635 . Like Judge
Gerber, the Court finds that this test appropriately accounts for the distinct roles played by directors and officers under
corporate law, while also factoring in the power certain officers and other actors may exercise over the corporation's
decision to consummate a transaction. Lyondell I, 503 B.R. at 388 .
As a necessary corollary to this holding, the Court rejects Defendants' argument that only the directors' intent is
relevant to an assessment of the corporation's intent (see Mot. 12 Reply at 1), since it is too restrictive and "effectively
disregards any influence on the Board that [officers] may have exercised," see Lyondell I, 503 B.R. at 386 . Similarly,
the Court rejects the Trustee's argument for the opposite rule, whereby an officer's intent is always attributable to
the corporation in actual fraud cases. (See Opp'n 18-21.) As stated earlier, in large corporations with diverse
management, where "issues of control exist . . . imputation [is] barred unless the trustee can prove" that an officer
exercised "control" over the transaction. Collier ¶ 548.04[1][b][iv]. To the extent that the Trustee relies on out-of-circuit
decisions that, on their face, appear to hold otherwise (Opp'n 20), the Court finds these decisions unpersuasive for the
same reason Judge Gerber did, since none "addresse[d] any necessary distinctions between officers and directors in
instances where the distinctions matter." Lyondell I, 503 B.R. at 387 .10
Where, as here, a party who does not own a majority of a corporation's shares is alleged to control that corporation,
the plaintiff must show "such formidable voting and managerial power that [he], as a practical matter, [is] no differently
situated than if [he] had majority voting control" of the corporation's shares. In re Morton's Rest. Grp., Inc.
Shareholders Litig., 74 A.3d 656 , 665 (Del. Ch. 2013) (Strine, C.). Though applied in the context of Delaware fiduciary
law, this test is equally appropriate in the fraudulent conveyance context, since it measures whether a party "could be
deemed to have effective control of the board without actually owning a majority of stock." Corwin v. KKR Fin.
Holdings LLC, 125 A.3d 304 , 307 (Del. 2015) (Strine, C.J.); see also In re Elrod Holdings Corp., 421 B.R. at 712
(requiring trustee in actual fraudulent conveyance case to show "formal, legal control as well as functional control").11
a. Voting Power
Here, the Trustee alleges that Tribune's CEO, FitzSimons, was affiliated with the Foundations, which owed 13% of
Tribune's outstanding stock. (FitzSimons Compl. ¶¶ 40, 127.) But there are no other allegations that any of the Officer
Defendants exercised meaningful voting power in Tribune ( id. ¶ 49), and mere ownership of 13% of stock is far below
the amount typically found to constitute "formidable voting" power under Delaware law. See In re Morton's, 74 A.3d at
665 (noting that a decision finding that CEO who "only held 35% of the company's stock" had control was "perhaps"
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Delaware's "most aggressive finding that a minority [*9] blockholder" had control). The Trustee also makes no
allegation that any of the Officer Defendants had the "right to appoint any directors," the "right to veto any board
action," or "the power to exact retribution by removing" or reducing the compensation of any of Tribune's directors "if
they did not bend to [their] will in their consideration of the proposed merger." Corwin, 125 A.3d at 307 (finding that
entity did not control corporation, notwithstanding fact that entity managed its day-to-day operations, where entity
owned less than 1% of corporation's stock, "had no right to appoint directors, and had no contractual right to veto any
board action"). In short, the Trustee fails to plead sufficient allegations of control, since there is no basis for inferring
that any of the Officer Defendants "possessed sufficient voting power to remove [the directors] from their positions if
they rejected" the LBO. See In re KKR Fin. Holdings LLC S'holder Litig., 101 A.3d 980 , 994 (Del. Ch. 2014), aff'd sub
nom., Corwin, 125 A.3d at 304 .
b. Managerial Power
Even assuming the Trustee alleged sufficient voting power on the part of the Officer Defendants, there are also
insufficient allegations of managerial power over the Board's decisionmaking such that any Officer Defendant's intent
should be imputed to the corporation itself. Significantly, the Trustee contends that the Officer Defendants effectively
controlled the disposition of the Shareholder Transfers because Tribune CEO FitzSimons and Officer Defendants
Grenesko and Kenney attended all but one of the Special Committee meetings. ( Id. ¶ 136; see also Opp'n 26.) But
these allegations — by themselves — do not support a plausible inference of managerial control. Certainly, there is no
allegation that the Officer Defendants inappropriately pressured the Independent Directors at those meetings or that
the officers had a "dominating and intrusive style of management." See In re Am. Int'l Grp., Inc. , 965 A.2d 763 , 799
n.128 (Del. Ch. 2009), aff'd sub nom. Teachers' Ret. Sys. of La. v. PricewaterhouseCoopers LLP, 11 A.3d 228 (Del.
2011); cf. N.J. Carpenters Pension Fund v. infoGROUP, Inc., No. CIV.A. 5334 (VCN), [2011 BL 260352], 2011
Del. Ch. LEXIS 147 , [2011 BL 260352], 2011 WL 4825888 , at *4, *11 (Del. Ch. Sept. 30, 2011) (control
adequately alleged where threats and erratic behavior of former CEO, company founder, and owner of 34% of
common stock "negatively impacted" and "simply overwhelmed" the board).12
The Trustee also fails to allege familial or other professional ties between the Officer Defendants and the Independent
Directors. See Telxon Corp. v. Meyerson, 802 A.2d 257 , 264 (Del. 2002) (noting, in context of Delaware
fiduciary law, that a director may be controlled "through close personal or familial relationship or through
force of will"). Nor does the Trustee allege that the Independent Directors — who included the former
CEOs of Abbott Laboratories and Kraft Foods and the former Chairman of the Board of Nordstrom, Inc. (FitzSimons
Compl. ¶ 221) — were financially dependent on or otherwise beholden to the Officer Defendants. See Emerald
Partners v. Berlin, No. CIV.A. 9700, [2002 BL 1304], 2003 Del. Ch. LEXIS 42 , [2002 BL 1304], 2003 WL 21003437 ,
at *3, *39 (Del. Ch. Apr. 28, 2003) (plaintiffs failed to show that directors, who were "successful businessmen of
independent means," were "financially dependent [*10] upon [controlling shareholder] or otherwise subject to his
control"), aff'd, 840 A.2d 641 (Del. 2003).
The Trustee next argues that the Officer Defendants controlled the disposition of the Shareholder
Transfers by manipulating the information provided to the Special Committee. Specifically, the Trustee
asserts that the Officer Defendants deceived — and thereby controlled — the Committee by: (i) creating
inflated projections on which the LBO and solvency opinions were based (FitzSimons Compl. ¶¶ 41, 163, 170-73,
306-14, 319-21, 323, 379(c), 380(g); see also Opp'n 25-26), (ii) directing Valuation Research to use a non-standard
definition of fair value in its solvency opinions ( id. ¶¶ 19, 201, 270-72, 274; see also Opp'n 25-26), and (iii)
misrepresenting to Valuation Research that Morgan Stanley had blessed various refinancing scenarios in order to
ensure that Valuation Research would issue a Step Two solvency opinion ( id. ¶¶ 315-17, 342; see also Opp'n 25-26).
Although in some contexts, courts have indeed found management to "control" an utterly passive board through
deception, see Mills Acquisition Co. v. Macmillan, Inc., 559 A.2d 1261 , 1279 (Del. 1989) (transaction was
not product of board's independent business judgment where there had been "deception" by management
and "the board's own lack of oversight in structuring and directing the auction afforded management the
opportunity to indulge in the misconduct which occurred"), the Trustee has failed to plead such facts here.
To the contrary, the allegations before the Court reveal that the Special Committee and other board
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members: (i) reviewed management's projections on several occasions, including during meetings with
Morgan Stanley, the Special Committee's independent financial advisor, (ii) considered Duff & Phelps's
viability opinion before the board's April 1, 2007 vote, (iii) evaluated the LBO against two downside test
cases, and (iv) reviewed Valuation Research's solvency opinions prior to consummation of Steps One and
Two of the LBO, among other things. (FitzSimons Compl. ¶¶ 15, 188-89, 193, 214, 217-19, 223, 268, 279-80, 326,
336, 338, 552.) In other words, contrary to other cases in which courts have found that management dominated a
board of directors, the Trustee has alleged no facts to suggest that the Special Committee here was "supine" or
"under the sway of an overweening CEO." In re Toys "R" Us, Inc. S'holder Litig., 877 A.2d 975 , 1002 (Del. Ch. 2005).
Indeed, even though the Trustee makes much of the Officer Defendants' request that Valuation Research use an
allegedly non-standard definition of fair value, the Complaint acknowledges that Valuation Research made an
independent determination that it was appropriate to include expected tax savings in its fair value calculations. ( Id. ¶¶
199-201.) In addition, the Special Committee enlisted its own financial advisor, Morgan Stanley, to separately assess
Tribune's solvency. ( Id. ¶¶ 552; see also 15, 90, 155, 169, 336, 338.) And as already discussed, the Independent
Directors also considered Duff & Phelps's "viability opinion," which provided an independent basis for concluding that
"the fair market value of Tribune's assets would exceed the value of [*11] its liabilities on a post-transaction basis" and
thereby enable Tribune "to pay its debts as they became due." ( Id. ¶¶ 188-89, 193.) Similarly, the Officer Defendants'
alleged manipulations of the February Projections and October Projections are also insufficient to support an inference
of domination or control over the Special Committee, since the Trustee overlooks the fact that these projections were
also reviewed by the Committee's various financial advisers and were not merely rubber stamped by the Independent
Directors. Thus, this case is readily distinguishable from In re Tronox, the Trustee's leading authority, in which the
corporation "assiduously avoided" performing an analysis of the transferor's legacy liabilities and the impact of the
transaction on creditors. 503 B.R. 239 , 291 (Bankr. S.D.N.Y. 2013).
It is true, as the Trustee underscores, that Judge Cote recently imputed the actual fraudulent intent of a CEO to a
transferor corporation based in part on the fact that the CEO presented misleading projections to the board. 554 B.R.
at 639 ; (see also Doc. Nos. 6980, 6911.) But the Trustee glosses over the many ways in which the Lyondell trustee's
allegations of control were more compelling than those alleged here. For instance, in Lyondell, the board allegedly
plunged headlong into an LBO at the urging of its CEO, notwithstanding the Board's failure to obtain a solvency
opinion or obtain any meaningful analysis from an independent advisor concerning the transferor corporation's ability
to repay its debts. See In re Lyondell Chem Co., No. 09-bk-10023 (REG), Doc. No. 753 ¶¶ 193, 201-02
(Bankr. S.D.N.Y. Apr. 18, 2014). Here, by contrast, the allegations before the Court reveal that the Special
Committee and other board members reviewed management's projections on several occasions, were
advised by an independent financial adviser, and obtained both solvency and viability opinions from
outside experts. (FitzSimons Compl. ¶¶ 15, 214, 217-19, 223, 268, 279-80, 326, 336, 338, 552.)
Furthermore, in Lyondell, one of the outside directors who voted in favor of the LBO was a senior officer of an entity
that "stood to gain $326 million from the sale," and therefore had a strong motive to approve the LBO notwithstanding
its potentially adverse impact on creditors. See Lyondell III, 554 B.R. at 642 . Here, as discussed
elsewhere, the Trustee has failed to allege any financial or other personal ties between any of the
Independent Directors and the parties who stood to gain the most from the LBO — including the Officer
Defendants, Foundations, Chandler Trusts, and Tribune's financial advisors (FitzSimons Compl. ¶¶ 158-63, 168-69,
203-04, 210, 258, 328-329) — that "could have affected the impartiality" of the Special Committee. See Kahn, 88 A.3d
at 649 . Although the seven Independent Directors did obtain consideration for their shares, the
approximately $6 million that they collectively received, though perhaps significant in isolation, was an
utterly miniscule fraction of the nearly $11 billion transferred. (FitzSimons Compl. ¶¶ 39, 212.) In fact, excluding the
approximately $3.4 million obtained by Taft, the one Independent Director who was absent [*12] from the April 1 vote,
the remaining six Independent Directors collectively received approximately $2.73 million for their shares. Accordingly,
the Court finds the Trustee's attempts to analogize this case to Lyondell to be unavailing.13
At its heart, the Trustee's argument turns on the allegation that the Officer Defendants misled Valuation Research
when they indicated in a December 2, 2007 telephone call and in a December 20, 2007 letter that Morgan Stanley had
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confirmed their refinancing assumption. The Trustee asserts that the misrepresentation was crucial in inducing
Valuation Research to issue its solvency opinion. ( Id. ¶¶ 315-17.) And while the Trustee at times suggests
that the effectuation of Step Two was already a fait accompli following implementation of Step One (FitzSimons
Compl. ¶¶ 238-43), he also argues that without Valuation Research's Step Two solvency opinion, the Board would not
have permitted the LBO to proceed ( id. ¶ 17; Opp'n 25-26).
What complicates the Trustee's imputation argument, however, is the roundabout means by which he alleges that the
Officer Defendants dominated or controlled the Board's decisionmaking. Significantly, the Trustee does not suggest
that the Officer Defendants misled the Board itself; rather, he claims that the Officer Defendants manipulated an
outside expert on which the Board relied. Thus, the Trustee's theory depends on two successive levels of domination
or influence: first, that the Officer Defendants dominated Valuation Research in the issuance of its solvency opinion by
misleadingly citing "management's recent discussions with Morgan Stanley" regarding Tribune's ability to refinance (
id. ¶ 317), and, second, that Valuation Research, through the solvency opinion, dominated the Board's decision to
proceed with the LBO. But while the Trustee's theory hinges on Valuation Research's alleged misconduct — its failure
to seek or confirm Morgan Stanley's view or otherwise discuss the Officers' letter with Morgan Stanley ( id.) — the
Trustee alleges no facts to suggest that Valuation Research itself had fraudulent intent. Nor does the Trustee allege
that Valuation Research conspired with the Officer Defendants to "dominate" an otherwise passive and derelict group
of Independent Directors through deception. In essence, the Trustee argues that the Officer Defendants' actual intent,
combined with (i) Valuation Research's negligence in improperly relying on the Officer Defendants' characterization of
Morgan Stanley's refinancing assumption, and (ii) the Independent Directors' negligence in accepting the Valuation
Research solvency opinion, is enough to impute the Officer Defendants' fraudulent intent to Tribune.
The Court disagrees. Here, the facts alleged in the Complaint demonstrate that the Officer Defendants were plainly
not "in a position to control" the Independent Directors through Valuation Research's projections. Rather, the Officer
Defendants' alleged deceptions only influenced the Independent Directors because of Valuation Research's alleged
[*13] failure to seek or confirm Morgan Stanley's view of the transaction and the Independent Directors' alleged failure
to scrutinize the assumptions underlying the solvency opinion. The Trustee's expansive conception of the imputation
doctrine, whereby a misrepresentation communicated through a third party might be found to "control" a board,
sweeps the corporate landscape too broadly. The Trustee's freewheeling imputation theory is particularly problematic
under the facts of this case, in which the Trustee seeks to unravel $8 billion in shareholder transfers. As the Second
Circuit recognized in dismissing the state-law fraudulent conveyance claims in Phase One, "after-the-fact unwinding of
securities transactions" has a "disruptive effect" on securities markets and "seriously undermine[s] . . . markets in
which certainty, speed, finality, and stability are necessary to attract capital." In re Tribune, 818 F.3d at 119 , 121 .
Thus, "[a] lack of protection against the unwinding of securities transactions would create substantial deterrents,
limited only by the copious imaginations of able lawyers, to investing in the securities market." Id. at 121 . For this
reason, Congress limited a trustee's power to avoid transfers that are settlement payments in securities transactions
or made in connection with a securities contract to cases of actual, as opposed to constructive, fraud on the debtor's
part under Section 546(e) of the Bankruptcy Code.
The Court finds that the Trustee's multi-layered imputation theory — which is entirely contingent on the nonfeasance
of both an unwitting intermediary, Valuation Research, and an arguably negligent but by no means supine board —
would undermine Congress's policy of protecting securities markets by introducing substantial uncertainty to the law
governing actual fraudulent conveyance claims. Given the ease with which one could allege that the
misrepresentation of a material fact — originating from any source — manipulated the board's decisionmaking, it is
important to confine the imputation doctrine to those actors who deliberately and directly exert control inside the
boardroom. See In re Elrod Holdings Corp., 421 B.R. at 712 (noting that cases imputing third party's "intent to a
transferor have typically involved sole shareholders of the transferor, with complete control of the transferor,
transferring assets to themselves as transferee").14
***
In sum, the Trustee has failed to sufficiently allege that any Officer Defendant possessed "such formidable voting and
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managerial power that [he], as a practical matter, [is] no differently situated than if [he] had majority voting control." In
re Morton's , 74 A.3d at 665 . Therefore, the Court finds the Trustee's attempt to impute the Officer Defendants' intent
to the corporation is unjustified.
Accordingly, the Trustee's fraudulent conveyance claim in Count I rises and falls on the intent of the Independent
Directors, and whether the Trustee has alleged facts sufficient to support an inference of actual fraudulent intent on
the part of the Independent Directors who approved the [*14] Shareholder Transfers.
B. Sufficiency of the Allegations of Intent
As noted above, Section 548(a)(1)(A) allows a trustee to avoid any transfer of property of the debtor if the debtor
made the transfer (1) in the two years preceding a bankruptcy filing and (2) "with an actual intent to hinder, delay, or
defraud" the debtor's creditors. Nevertheless, courts within this Circuit have employed different standards for finding
actual fraudulent intent. In particular, some courts require a pleading to allege facts raising a strong inference that the
debtor made a conveyance with the "purpose of placing a debtor's assets out of the reach of creditors," either through
direct proof of fraudulent intent or the existence of "badges of fraud," which "focus the inquiry on the circumstances
that suggest a conveyance was made with fraudulent intent." In re Actrade Fin. Techs. Ltd., 337 B.R. 791 , 809 (Bankr.
S.D.N.Y. 2005); In re Sharp Int'l Corp., 302 B.R. 760 , 784 (E.D.N.Y. 2003), aff'd, 403 F.3d at 43 ; see also In re
Manhattan Inv. Fund Ltd., 397 B.R. 1 , 12 n.16 (S.D.N.Y. 2007) ("Knowledge to a substantial certainty constitutes
intent in the eyes of the law." (citing Restatement (Second) of Torts § 8A (1963 & 1964)).) Other courts within this
Circuit, while also employing a badges-of-fraud analysis, have invoked the more plaintiff-friendly test commonly used
in securities-fraud suits, which permits plaintiffs to raise a strong inference of fraudulent intent either by a showing of
"motive and opportunity to commit fraud" or facts "constitut[ing] strong circumstantial evidence of conscious
misbehavior or recklessness," see, e.g., In re Refco, No. 07-mdl-1902 (GEL), [2009 BL 293589], 2009 U.S. Dist.
LEXIS 129944 , [2009 BL 293589], 2009 WL 7242548 , at *8 (S.D.N.Y. Nov. 13, 2009) (internal quotation marks
omitted), report and recommendation adopted , No. 07-mdl-1902 (JSR), [2010 BL 380356], 2010 U.S. Dist. LEXIS
145751 , [2010 BL 380356], 2010 WL 5129072 (S.D.N.Y. Jan. 12, 2010); accord In re Bernard L. Madoff Inv. Sec.
LLC , 445 B.R. 206 , 222 & n.14 (Bankr. S.D.N.Y. 2011).
At first glance, there appears to be some tension between these standards, and the parties extensively
dispute them in their briefs. (Compare Mot. 12 at 2-3, 6-8, with Opp'n 17-19); see also In re Rudrakumaran, 516 F.
App'x 9 , 13 n.1 (2d Cir. 2013) ("'Recklessness involves . . . a lesser degree of fault than intentional wrongdoing.'"
(quoting Black's Law Dictionary (9th ed. 2009)). Even so, as the Second Circuit has underscored, recklessness still
requires a "state of mind approximating actual intent, and not merely a heightened form of negligence." S. Cherry St.,
LLC v. Hennessee Grp. LLC, 573 F.3d 98 , 109 (2d Cir. 2009). Candidly, if forced to choose between an intentional
harm standard and a recklessness standard, the Court would be inclined to adopt the former, since it more closely
tracks the language of the bankruptcy code, which imposes liability for "actual intent to hinder, delay, or defraud," 11
U.S.C. § 548(a)(1)(A) , "as distinguished from intent presumed in law," Uniform Fraudulent Conveyance Act § 276;
see also In re Actrade, 337 B.R. at 809 (noting that "intentional fraudulent conveyance claims should be relegated to
their proper sphere, i.e., where there is a knowing intent on the part of the defendant to damage creditors").
Nevertheless, the Court need not wade into this alleged conflict between these authorities because, for the reasons
set forth below, the Court finds that the Trustee's actual fraudulent conveyance claim against the Shareholder
Defendants [*15] fails under either standard.15
Accordingly, the Court considers both (1) the "purposeful harm test," by which the Trustee must allege either direct
proof of actual intent or the existence of "badges of fraud," which are "circumstances so commonly associated with
fraudulent transfers that their presence gives rise to an inference of intent," Sharp Int'l Corp., 403 F.3d at 56 , and (2)
the securities law test, which requires "facts demonstrating that [Tribune] had both the motive and the opportunity" to
hinder, delay or defraud its creditors or "facts that constitute strong circumstantial evidence of conscious misbehavior
or recklessness," In re Saba Enters., 421 B.R. 626 , 642 (Bankr. S.D.N.Y. 2009) (internal quotation marks omitted).
Whether these are truly separate tests or merely different formulations of the same standard, the Court finds that the
trustee has failed to allege actual fraudulent intent on the part of the Independent Directors sufficient to support the
claim that the Shareholder Transfers were actual fraudulent conveyances.
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1. Purposeful Harm and Badges of Fraud
Although the Trustee all but concedes that there is no "smoking gun" in which the Independent Directors admitted
their intent to hinder, delay, or defraud Tribune's creditors by approving the LBO, the law is clear that because
"[f]raudulent intent is rarely susceptible to direct proof," a plaintiff can establish a strong inference of fraudulent intent
by relying on certain "badges of fraud." In re Kaiser, 722 F.2d 1574 , 1582 (2d Cir. 1983); accord In re Sharp, 403 F.3d
at 56 . In fact, as set forth earlier, the badges of fraud analysis is almost universally applied in fraudulent conveyance
cases, including those that have held plaintiffs to the higher standard of showing a "purpose" of harming creditors. In
re Actrade, 337 B.R. at 809 ; In re Sharp, 302 B.R. at 784 . Thus, when determining whether a debtor acted with an
actual intent to hinder, delay, or defraud its creditors, courts consider the following non-exhaustive list of badges of
fraud:
(1) the lack or inadequacy of consideration; (2) the family, friendship or close associate relationship
between the parties; (3) the retention of possession, benefit or use of the property in question; (4) the
financial condition of the party sought to be charged both before and after the transaction in question; (5)
the existence or cumulative effect of a pattern or series of transactions or course of conduct after the
incurring of debt, onset of financial difficulties, or pendency or threat of suits by creditors; and (6) the
general chronology of the events and transactions under inquiry.

In re Kaiser, 722 F.2d at 1582-83 (finding sufficient badges of fraud when the defendant, while insolvent, bought two
homes with his own money and transferred the homes to his wife for no consideration, while maintaining possession
and use of the homes). The Second Circuit has also recognized that "[c]oncealment of facts and false pretenses by
the transferor" may be a badge of fraud. Id. at 1582 .
While the "presence or absence of one badge of fraud is not conclusive," In re Geltzer, 502 B.R. 760 , 769 (Bankr.
S.D.N.Y. 2013); see also In re Manhattan Inv. Fund Ltd., 397 B.R. at 10 n.13, "the presence of multiple [*16] indicia
will increase the strength of the inference," MFS/Sun Life Trust-High Yield Series, 910 F. Supp. at 935 . In other
words, while "[t]he presence of a single badge of fraud may spur mere suspicion, the confluence of several can
constitute conclusive evidence of an actual intent to defraud, absent 'significantly clear' evidence of a legitimate
supervening purpose." Max Sugarman Funeral Home, Inc. v. A.D.B. Inv'rs, 926 F.2d 1248 , 1254-55 (1st Cir. 1991)
(citation omitted). Even so, the "'flip side of these badges of fraud is that their absence . . . would constitute evidence
that there was no intent to defraud.'" N.Y. Dist. Council of Carpenters Pension Fund v. KW Constr., Inc., No. 07cv-8008 (RJS), [2008 BL 306480], 2008 U.S. Dist. LEXIS 40517 , [2008 BL 306480], 2008 WL 2115225 , at *4
(S.D.N.Y. May 15, 2008) (quoting Lippe, 249 F. Supp. 2d at 374-75 )).
For the reasons set forth below, the Court finds that the "badges of fraud" identified by the Trustee are insufficient to
raise a strong inference that the Independent Directors possessed an intent to hinder, delay, or defraud Tribune's
creditors.
a. "Family, Friendship or Close Associate Relationship Between the Parties"
With respect to the second badge of fraud, the Trustee argues that Shareholder Transfers were made to
insiders of Tribune, including the Independent Directors. (FitzSimons Compl. ¶ 380(a).) While the claim that an
allegedly fraudulent transfer was made to an insider or "close associate" can support an inference of fraudulent intent,
In re Kaiser, 722 F.2d at 1582 , in this case the Trustee fails to acknowledge that the only proceeds that the
Independent Directors received from the Shareholder Transfers were from selling their shares in Tribune. (See
FitzSimons Compl. ¶¶ 39, 212.) As discussed earlier, any inference of scienter that could be drawn from the
Independent Directors' receipt of a miniscule fraction of the Shareholder Transfers is weak at best.
In fact, the arms-length relationships at issue in this highly complex transaction "'were significantly different from the
family relationships — a husband conveying property to his wife, for example, or a mother conveying property to her
son — one typically sees in fraudulent conveyance cases.'" In re Lehman Bros. Holdings Inc., 541 B.R. at 576 (quoting
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Lippe, 249 F. Supp. 2d at 382 ); see also Kaiser, 722 F.2d at 1583 ("The transfer of property by the debtor to his
spouse while insolvent, while retaining the use and enjoyment of the property, is a classic badge of fraud."). Moreover,
the transactions at issue here "did not involve sham or dummy corporations or fictitious parties." In re Lehman Bros.
Holdings Inc., 541 B.R. at 576 (internal quotation marks omitted)); see also MFS/Sun Life Trust-High Yield Series, 910
F. Supp. at 935 (fact that "[t]here was no close relationship among the parties to the LBO" and that "it was an arm'slength transaction by sophisticated businesspeople" weighed against finding of actual fraudulent intent). Accordingly,
the Trustee fails to sufficiently allege the second badge of fraud.
b. "Retention of Possession, Benefit or Use of the Property in Question"
The Trustee next argues that the third badge of fraud under Kaiser is satisfied because Tribune's insiders
retained "possession, benefit, or use" of the Shareholder Transfers following the LBO. (FitzSimons Compl. ¶ 380(b).)
A plaintiff may certainly support [*17] an inference of fraudulent intent by alleging "retention of control of the property
by the transferor after the conveyance" as part of a sham transaction. In re Sharp Int'l Corp., 403 F.3d at 56 ; Kaiser,
722 F.2d at 1582 ; see also S.E.C. v. Shainberg, No. 07-cv-8814 (LLS), [2007 BL 178537], 2007 U.S. Dist. LEXIS
93687 , [2007 BL 178537], 2007 WL 4526520 , at *4 (S.D.N.Y. Dec. 21, 2007) (finding badge satisfied
when transferor "retained possession, use, and benefit of the apartment after the transfer"). Here, by
contrast, the transferor — Tribune — conveyed the property the Trustee is seeking to recover — the
Shareholder Transfers — in an arm's length exchange of shares for cash. (FitzSimons Compl. ¶ 94 (noting that
thousands of persons "received transfers" in connection with selling their shares).) Thus, by definition, the transferor
corporation — Tribune itself — did not maintain possession of the cash constituting the Shareholder Transfers.
Consequently, the third badge recognized under Kaiser has therefore not been satisfied.
c. "Inadequacy of Consideration" and "Financial Condition" of Tribune
With respect to the first and fourth badges, the Trustee asserts that Tribune received "less than reasonably
equivalent value" for the LBO and that the LBO rendered Tribune insolvent. (FitzSimons Compl. ¶ 380(c), (d).) It is
true that Tribune did, in fact, become insolvent following the LBO. But the Trustee's allegations merely restate two of
the required elements of a constructive fraudulent conveyance claim, see 11 U.S.C. § 548(a)(1)(B) , and, without
more, are insufficient to raise a strong inference of fraudulent intent. To hold otherwise would turn every constructive
fraudulent conveyance claim into an actual fraudulent conveyance claim and thereby undermine the distinction
between the two claims. Accordingly, these allegations are insufficient, standing alone, to support a strong inference
of actual intent to hinder, delay, or defraud Tribune's creditors. In re Refco, [2009 BL 293589], 2009 U.S. Dist.
LEXIS 129944 , [2009 BL 293589], 2009 WL 7242548 , at *17 (noting that even though a transaction was a "bad deal"
for the debtor, "it does not necessarily mean that fraud was afoot" and it did not sufficiently raise the requisite strong
inference of scienter); In re Marketxt Holdings Corp., 361 B.R. 369 , 396-97 (Bankr. S.D.N.Y. 2007) (allegation that
transfers "lacked adequate consideration" was insufficient to support claim of actual fraudulent intent where, as here,
"there were no familial or personal relationships between the parties" and "[n]othing was done in secret").
d. "Course of Conduct after the Incurring of Debt" and "General Chronology of Events and Transactions Under Inquiry"
With respect to the fifth and sixth badges, the Trustee contends that the Shareholder Transfers were not made in the
"ordinary course of business," since they "were made at the same time as, or with the proceeds of, the incurrence of
new debt." (Opp'n 36-37; FitzSimons Compl. ¶ 380(e), (f).) To be sure, the existence of "a secret and hasty transfer
not in the usual course of business" may support a strong inference of fraudulent intent. Amusement Indus., Inc. v.
Midland Ave. Associates, LLC, 820 F. Supp. 2d 510 , 530 (S.D.N.Y. 2011). But as the Trustee readily
admits, the LBO was the product of months of elaborate negotiations among sophisticated parties and
received widespread publicity. (FitzSimons [*18] Compl. ¶¶ 9-20, 244-57.) Furthermore, the Trustee's allegations are,
at best, superficial indicators of fraudulent intent because they simply describe the basic features of any LBO, which,
by its nature, is not a transaction that is made in the ordinary course of business and invariably requires a company to
incur debt as it restructures and goes private. See MFS/Sun Life Trust-High Yield Series, 910 F. Supp. at 935
(rejecting actual fraudulent conveyance claim involving LBO that "was not secretive, nor . . . structured in a manner
unusual for an LBO"). The Court declines to infer fraudulent intent on the Independent Directors' part merely from the
fact that Tribune engaged in an LBO, which is "obviously a common securities transaction." In re Resorts Int'l, Inc.,
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181 F.3d 505 , 516 (3d Cir. 1999). To accept the Trustee's argument would mean that every LBO that ends in a
bankruptcy within two years of its effectuation would subject transferring shareholders to an actual fraudulent
conveyance claim.
The Trustee's reliance on Moody v. Sec. Pac. Bus. Credit Inc., 971 F.2d 1056 , 1073 (3d Cir. 1992) for the
proposition that "failed leveraged buyouts merit close scrutiny under the fraudulent conveyance laws" is
misplaced. (See Opp'n 36.) The Trustee ignores the Third Circuit's observation in that case that due to "the difficulty in
proving intentional fraud, challenges to leveraged buyouts tend to be predicated on . . . constructive fraud," and
"leveraged buyouts have been set aside under [the UFCA's] intentional fraud provisions" only in "few instances."
Moody, 971 F.2d at 1064 . Similarly, while the Trustee relies on an out-of-circuit bankruptcy judge's opinion that "an
LBO is not a routine business transaction that should normally be given deference by the courts" (Opp'n 36 (quoting
In re Bay Plastics, Inc., 187 B.R. 315 , 334 (Bankr. C.D. Cal. 1995))), that observation was made in the context of a
constructive fraudulent conveyance claim, in which liability may be imposed without regard to intent. And while the
Trustee is correct that an LBO may amount to an intentionally fraudulent conveyance where "everyone involved in the
transaction . . . knew the transaction would render the company insolvent" (Opp'n 37), the Trustee has, for the
reasons discussed at greater length in the next section, failed to raise a strong inference that the Independent
Directors — the corporate actors who decided to effectuate the LBO — "knew" that the LBO would render Tribune
insolvent.
e. "Concealment of Facts and False Pretenses by the Transferor"
Finally, the Trustee alleges that some of the Officer Defendants engaged in deceptive conduct, such as
concealing the February Projections from certain officers who would likely have found the projections to be
unreasonable. (FitzSimons Compl. ¶ 380(g).) Nevertheless, while an officer's intent may be imputed to the corporation
under some circumstances — as discussed earlier — the Court here assesses whether the Trustee has pleaded
badges of fraud with respect to the Independent Directors, who actually approved the transaction. See In re Kaiser,
722 F.2d at 1582 (explaining that the plaintiff must allege "concealment of facts and false pretenses" by the transferor
[*19] ). Here, the Trustee has not alleged that the Independent Directors were aware of the Officer Defendants' alleged
deception, and the mere insistence that the Independent Directors "should have known" about this alleged deception
is insufficient to support a strong inference of fraudulent intent. See In re Lehman Bros. Holdings, Inc., 541 B.R. at 575
n.6; Lippe, 249 F. Supp. 2d at 375 ; MFS/Sun Life Trust-High Yield Series, 910 F. Supp. at 936 .
***
Taken together, the badges of fraud alleged by the Trustee are insufficient to raise a strong inference that the
Independent Directors acted with an actual intent to hinder, delay, or defraud Tribune's creditors. In re Refco, [2009
BL 293589], 2009 U.S. Dist. LEXIS 129944 , [2009 BL 293589], 2009 WL 7242548 , at *17 ("[T]he case law does not
establish that, for example, asserting two (or three, etc.) badges of fraud are enough to survive a motion to dismiss.").
Accordingly, the Court concludes that the Trustee has failed to raise a strong inference of fraudulent intent with
respect to the Independent Directors under the traditional badges-of-fraud analysis.
2. Securities Law Test
In the alternative, the Trustee argues that the FitzSimons Complaint alleges enough facts to withstand the tests
commonly employed by courts in this Circuit to determine the sufficiency of scienter allegations in securities-fraud
suits. (Opp'n 27-34.) As noted above, courts applying these tests permit plaintiffs to raise a strong inference of
fraudulent intent either by a showing of "motive and opportunity to commit fraud" or facts "constitut[ing] strong
circumstantial evidence of conscious misbehavior or recklessness." In re Refco, [2009 BL 293589], 2009 U.S.
Dist. LEXIS 129944 , [2009 BL 293589], 2009 WL 7242548 , at *8. But whether these tests are truly different from the
badges analysis described above, or merely a different way to state the same standard, the facts alleged by the
Trustee lead to the same result.
a. Motive and Opportunity
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The Trustee alleges that the Independent Directors had a motive and opportunity to hinder, delay, or
defraud Tribune's creditors based on the fact that, as shareholders, they would receive consideration in
exchange for their shares only if the LBO were consummated. (Opp'n 30-31.) Indeed, each Independent
Director who voted to approve the LBO received between $295,732 and $586,441 for selling their shares. (FitzSimons
Compl ¶¶ 39, 212.) It is well settled, however, that "[m]otives that are generally possessed by most corporate directors
and officers do not suffice" to plead scienter under the "motive and opportunity" test. Kalnit v. Eichler, 264 F.3d 131 ,
139 (2d Cir. 2001). Accordingly, the mere fact that the Independent Directors received Shareholder Transfers in
connection with the LBO fails to support a strong inference of scienter, since "a corporate director's desire to realize
personal benefits in connection with a merger" is a motive shared by "[e]very corporate director in America." Kalnit v.
Eichler, 99 F. Supp. 2d 327 , 339 (S.D.N.Y. 2000), aff'd, 264 F.3d at 131 .
As set forth earlier, the Trustee also fails to make any allegations of financial or other personal ties between the
Independent Directors and the parties that received special incentives upon completion of the LBO that "could have
affected the impartiality" of the Independent Directors. See Kahn v. M & F Worldwide [*20] Corp., 88 A.3d 635 , 649
(Del. 2014); cf. In re Ply Gem Indus., Inc. S'holders Litig., No. CIV.A 15779, [2001 BL 18168], 2001 Del. Ch.
LEXIS 84 , [2001 BL 18168], 2001 WL 755133 , at *7 (Del. Ch. June 26, 2001) (finding that the directors
did not breach their duty of loyalty in approving a transaction when there was no allegation that they
"obtained any improper benefit whatsoever from the merger other than from their entitlement, as
shareholders, to receive the merger consideration" and they "received the merger consideration on the
same terms as any other shareholder"). And as also noted earlier, the approximately $6 million collectively
received by the seven Independent Directors for selling their shares was an infinitesimal portion of the
nearly $11 billion transferred. (FitzSimons Compl. ¶¶ 39, 212.)
Accordingly, the Trustee has failed to raise a plausible — let alone strong — inference that the Independent Directors
possessed a motive and opportunity to hinder, delay, or defraud Tribune's creditors.
b. Conscious Misbehavior or Recklessness
The Court next considers whether the Trustee has sufficiently alleged "strong circumstantial evidence of conscious
misbehavior or recklessness" on the Independent Directors' part. See In re Saba Enters., Inc., 421 B.R. at 642 .
Where, as here, a motive to commit fraud "is not apparent," the "strength of the circumstantial allegations" of
conscious misbehavior or recklessness "must be correspondingly greater" in order to withstand dismissal. Kalnit, 264
F.3d at 142 . As discussed earlier, recklessness requires a "state of mind approximating actual intent, and not merely
a heightened form of negligence." S. Cherry St., LLC, 573 F.3d at 109 ; Novak v. Kasaks, 216 F.3d 300 , 312 (2d Cir.
2000); accord In re Lehman Bros. Holdings Inc., 541 B.R. at 575 & n.6; MFS/Sun Life Trust-High Yield Series, 910 F.
Supp. at 936 . And in weighing the strength of the Trustee's allegations, the Court must, as discussed, account for
"plausible opposing inferences" under Rule 9(b) . Loreley, 797 F.3d at 177 .
The Trustee principally avers that the Independent Directors acted at least recklessly in approving the LBO
despite Tribune's declining financial performance, the "secular decline" of the newspaper industry, and the
negative public reaction to the LBO. (FitzSimons Compl. ¶¶ 129, 214, 327.) Relatedly, the Trustee also asserts that
the Independent Directors were, at a minimum, reckless in accepting management's aggressive February Projections
and October Projections, which assumed — notwithstanding the challenges facing the newspaper industry and
Tribune's past performance — that Tribune would significantly outperform 2006 in the latter part of 2007 and would
continue to improve over a five-year time horizon. ( Id. ¶¶ 171, 216, 261, 268-69; see also id. ¶ 125 (alleging that
Tribune "was performing so poorly that there could have been no reasonable expectation that it would be able to
satisfy the additional $8 billion of debt that it incurred in the LBO").) For the reasons set forth below, the Court
concludes that the Trustee has failed to raise a strong inference of conscious misbehavior or recklessness based on
these allegations.
In fact, as the Complaint itself illustrates, the Special Committee did not blindly accept management's projections. The
Special Committee [*21] enlisted the expertise of a financial advisor, Morgan Stanley, to assist its review of
management's plan. (FitzSimons Compl. ¶¶ 15, 155, 169, 336, 338.) As even the Trustee alleges, Morgan Stanley
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met with the Independent Directors on "numerous" occasions ( id. ¶ 15), and participated in a comprehensive review
of Valuation Research's solvency analysis with the Independent Directors and other members of the Board, including
"the various tests used by [Valuation Research] in its solvency analysis, comprehensive transactions, case
comparisons, and the assumptions [Valuation Research] relied upon in reaching its solvency determination" ( id. ¶
338). Although the Trustee claims that Morgan Stanley breached its fiduciary duties by failing to disclose its
internal analysis that would have revealed that Tribune "would have a negative equity value" if it proceeded with
Step Two of the LBO (see id. ¶ 339-40), he fails to allege that the Special Committee knew about this alleged breach
or had any reason to doubt the legitimacy of Morgan Stanley's advice regarding the financial projections. See Shields
v. Citytrust Bancorp, Inc., 25 F.3d 1124 , 1129 (2d Cir. 1994) (finding that while allegations "strongly
suggest[] that the defendants should have been more alert and more skeptical," nonetheless, "nothing
alleged indicates that management was promoting a fraud"). Furthermore, the Trustee also concedes that
Merrill Lynch and Citigroup, the Board's advisors, met with the Special Committee "on a near-weekly basis"
to analyze the transaction in the lead-up to the Board's approval of the LBO (FitzSimons Compl. ¶ 167), which further
undercuts the Trustee's argument that the Special Committee blindly adopted the Officers' projections without further
inquiry.
As the Complaint also makes clear, the Independent Directors took other steps to assure themselves that Tribune
would remain solvent following the effectuation of the LBO. Prior to the April 1, 2007 vote, Duff & Phelps issued a
"viability opinion" to the Board, which concluded that "the fair market value of Tribune's assets would exceed the value
of its liabilities on a post-transaction basis" and that Tribune "would be able to pay its debts as they became due." ( Id.
¶¶ 188-89, 193.) While the Trustee makes much of the fact that Duff & Phelps initially refused to issue a
solvency opinion (FitzSimons Compl. ¶¶ 187, 189, 215), there is no dispute that, had Duff & Phelps included Tribune's
expected tax savings in its analysis, it would have concluded that Tribune would have been solvent after the LBO. ( Id.
¶¶ 185-86, 189 (noting that Duff & Phelps found that "taking into account the S corporation tax shield, the Company
will be able to pay its debts as they come due").) Not surprisingly, the Trustee also concedes that the viability opinion
issued by Duff & Phelps "was the equivalent of a solvency opinion," except that it considered Tribune's expected tax
savings. ( Id. ¶¶ 189, 193.)
Furthermore, after the Independent Directors' vote, but before consummation of Steps One and Two, Valuation
Research issued solvency opinions concluding that Tribune would remain solvent immediately [*22] after Steps One
and Two were effectuated. ( Id. ¶¶ 270-79, 306-26.) The Trustee argues that the Independent Directors, many of
whom were experts in finance and accounting and were deemed "audit committee financial experts" under federal
securities laws ( id. ¶¶ 136, 220-21), "knew, or were reckless or grossly negligent in not knowing" that Valuation
Research's reports were unreliable ( id. ¶ 280). In particular, the Trustee faults Valuation Research for using an
allegedly non-standard definition of fair value in both solvency opinions and for choosing to omit Tribune's debt to be
incurred at Step Two from its solvency opinion rendered at Step One. ( Id. ¶¶ 271-72, 274-76.) But allegations
regarding what the Special Committee members "should have known" are not particularly relevant to whether they
had an actual intent to hinder, delay, or defraud. See In re Lehman Bros. Holdings, Inc., 541 B.R. at 575 n.6; Lippe,
249 F. Supp. 2d at 375 ; MFS/Sun Life Trust-High Yield Series, 910 F. Supp. at 936 . Furthermore, the Trustee fails to
sufficiently explain why, based on several Independent Directors' status as "financial experts" for the purposes of
federal securities laws, they knew or were consciously indifferent to the fact that Valuation Research's alleged
methodological deficiencies rendered its solvency opinions unreliable.
Relatedly, the Trustee also argues that the Independent Directors "knew" or were "reckless . . . in not
knowing" that Valuation Research's analysis, which was partly premised on the February and October
Projections, was flawed because the Independent Directors had "up-to-date financial information showing
Tribune's dismal performance." (FitzSimons Compl. ¶¶ 262, 269, 280; see also id. ¶¶ 170-174, 258-69.) Even so,
"'[c]ourts have routinely rejected the attempt to plead scienter based on allegations that because of defendants' board
membership and/or their executive managerial positions, they had access to information concerning the company's
adverse financial outlook.'" Teamsters Allied Benefit Funds v. McGraw, No. 09-cv-140 (PGG), [2010 BL 52751],
2010 U.S. Dist. LEXIS 23052 , [2010 BL 52751], 2010 WL 882883 , at *11 (S.D.N.Y. Mar. 11, 2010) (quoting In re
Health Mgmt. Sys., Inc. Sec. Litig., No. 97-cv-1865 (HB), [1998 BL 123], 1998 U.S. Dist. LEXIS 8061 , [1998 BL 123],
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1998 WL 283286 , at *6 (S.D.N.Y. June 1, 1998)). And while the Trustee specifically alleges that the directors received
a report on May 9, 2007 that showed the February Projections were "unrealistic" ( id. ¶ 262), this report was
distributed over five weeks after the Independent Directors voted to approve Zell's proposal on April 1, 2007 ( id. ¶
211), and many months before the Special Committee comprehensively reviewed Valuation Research's analysis with
its financial advisor in advance of Step Two ( id. ¶ 338). Thus, any inference of recklessness on the Independent
Directors' part based merely on the fact that they received a negative financial outlook on May 9, 2007 is weak at best.
In any event, the Court is highly reluctant to infer scienter on the Board's part simply because it entered a risky
transaction at a time when Tribune was struggling. In re Lehman Bros. Holdings, Inc., 541 B.R. at 577 ("Indeed, there
is nothing unlawful about a company transacting business during unusually difficult financial times in an attempt to
prevent its own collapse. [*23] To find otherwise would place in question any contract executed during a financial
downturn and invite upheaval in the financial markets."). To the extent that the Independent Directors were misguided
in their belief that Tribune's financial condition might improve, that is clearly not enough to raise a strong inference of
fraudulent intent. See In re Refco, [2009 BL 293589], 2009 U.S. Dist. LEXIS 129944 , [2009 BL 293589], 2009 WL
7242548 , at *17 (noting that even though a transaction was a "bad deal" for the debtor, "it does not necessarily mean
that fraud was afoot" and it did not sufficiently raise the requisite strong inference of scienter).
Next, the Trustee claims that the Independent Directors' fraudulent intent can be demonstrated by their
alleged failure to conduct appropriate downside testing of the LBO. (FitzSimons Compl. ¶¶ 217-19, 379(d).) According
to the Trustee, the Independent Directors had insisted on more rigorous downside testing less than a year earlier
when considering a leveraged recapitalization, a transaction that involved less leverage than the LBO. ( Id. ¶ 218.)
However, as even the Trustee concedes, the Independent Directors did in fact test the LBO against two downside
cases presented by their financial advisor. ( Id. ¶¶ 217, 219, 268.) Consequently, the Trustee's argument that the
Independent Directors should have used different metrics to test the LBO again sounds in negligence and, thus, does
not rise to the level of conscious misbehavior or recklessness, since there is no allegation that Morgan Stanley or any
of the Board's other financial advisors informed them that these were inappropriate metrics. Here, as elsewhere, the
Trustee's repeated attempts to equate "actual intent" with "presumed intent" or a standard based on foreseeability are
insufficient to raise a strong inference that the Independent Directors acted with an actual intent to hinder, delay, or
defraud Tribune's creditors. See MFS/Sun Life Trust-High Yield Series, 910 F. Supp. at 936 (finding foreseeability
standard "incompatible with the concept of actual fraud").
The Trustee also argues that the Independent Directors should have been suspicious of the LBO because
when the Officer Defendants approached Houlihan Lokey, another finance firm, in late March 2007 to issue
a solvency opinion, Houlihan Lokey concluded that it would be "tough" to find Tribune solvent after the
LBO. (FitzSimons Compl. ¶¶ 197-98, 215.) However, the Complaint fails to allege that the Independent Directors were
even aware of Houlihan Lokey's conclusion, rendering it peripheral, at best, to the Court's consideration of whether the
Independent Directors acted with an actual intent to hinder, delay, or defraud Tribune's creditors.
The Trustee likewise makes much of the fact that the Independent Directors "caus[ed]" Tribune's
subsidiaries to guarantee the debt of the lenders that financed the LBO, which "ensured that the LBO
Lenders would be paid in full" before Tribune's pre-LBO creditors. (FitzSimons Compl. ¶¶ 231-32; Opp'n 29.) From this
guarantee, the Trustee argues that the Independent Directors must have known of Tribune's declining financial
condition, and that "there [*24] is no question that the foreseeable and legal effect — and thus presumed intent — was
to hinder and delay Tribune's creditors." (Opp'n 29-30 (emphasis added).) However, this allegation also fails to
support a strong inference of fraudulent intent. First, a company's guarantee of new debt that subordinates old debt, a
tool often used by companies, cannot, by itself, amount to an actual fraudulent conveyance. See In re Owens Corning,
419 F.3d 195 , 212 (3d Cir. 2005) ("This kind of lending occurs every business day."); see also In re Lehman Bros.
Holdings, Inc., 541 B.R. at 575 (intent under Section 548(a)(1)(A) entails "something more than just an intent to prefer
one creditor over another."); In re Rubin Bros. Footwear, Inc., 119 B.R. 416 , 423 (S.D.N.Y. 1990) (same). Nor does
the existence of such an arrangement suggest that the Independent Directors knew that Tribune would be unable to
satisfy its debt obligations following the LBO, particularly in light of Valuation Research's solvency opinions and Duff &
Phelps's conclusion that, accounting for tax savings, Tribune would remain solvent after effectuating the LBO. The fact
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that Tribune guaranteed the LBO lenders' debt adds no more to an inference of fraud than the fact that Tribune
incurred the additional debt itself.
The Trustee also relies heavily on a statement in Tribune's proxy statement accompanying the tender offer, which
indicated that prior to the April 1, 2007 vote, the Independent Directors considered the negative trends in the
newspaper industry and concluded that these trends weighed in favor of the LBO. ( Id. ¶ 214.) The Trustee surmises
from this statement that the Independent Directors knew, or turned a deliberately blind eye to, the fact that the LBO
would render Tribune insolvent so that Tribune's shareholders and other insiders could be provided an opportunity to
"get out while the getting was good." ( Id.) But there is nothing in the proxy statement that contradicted the advice and
analysis provided by Morgan Stanley, Valuation Research, and Duff & Phelps. The Trustee's argument is thus wholly
conclusory and amounts to little more than a meatless assertion that the Independent Directors should have known
better. More is required, since fraudulent intent "cannot be found based merely on suspicion, conjecture, or doubtful
inference." Lippe, 249 F. Supp. 2d at 375 ; see also Denny v. Barber, 576 F.2d 465 , 470 (2d Cir. 1978) (noting that
allegations of "fraud by hindsight" fail to meet the particularity requirement of Rule 9(b) ).
In short, what matters for the purposes of assessing the Independent Directors' actual intent under Section
548(a)(1)(A) is whether the Independent Directors knew or were consciously indifferent to the fact that the LBO would
render Tribune insolvent. The Trustee has failed to make such a showing here. To the contrary, both before approval
of the LBO and before consummation of Step One and Step Two, the Special Committee took steps to assure itself
that the LBO would not render Tribune insolvent. However erroneous or misguided the Independent Directors' conduct
may perhaps seem in hindsight, the Trustee has failed to meet the high bar of alleging conscious misbehavior [*25] or
recklessness on the Special Committee's part.
***
For all the reasons set forth above, the Court finds that the Trustee has failed to plead facts sufficient to allege that the
Independent Directors possessed actual intent to hinder, delay, or defraud Tribune's creditors through the LBO.
Accordingly, the Trustee has also failed to allege that Tribune entered the LBO "with actual intent to hinder, delay, or
defraud" its creditors and fails to state a claim upon which relief may be granted as to the Shareholder Transfers.
IV. Leave to Amend
Rule 15(a) of the Federal Rules of Civil Procedure provides that leave to amend "shall be freely given when justice so
requires." McCarthy v. Dun & Bradstreet Corp., 482 F.3d 184 , 200 (2d Cir. 2007). Nevertheless, "it is within the sound
discretion of the [court] to grant or deny leave to amend." Id . As an initial matter, "where a plaintiff clearly has
expressed a desire to amend, a lack of a formal motion is not a sufficient ground for a district court to dismiss without
leave to amend." Porat v. Lincoln Towers Cmty. Ass'n, 464 F.3d 274 , 276 (2d Cir. 2006); see also Loreley Fin.
(Jersey) No. 3 Ltd. v. Wells Fargo Sec., LLC, 797 F.3d 160 , 190 (2d Cir. 2015) ("[T]he permissive standard of Rule 15
is consistent with our strong preference for resolving disputes on the merits." (citation omitted)). However, a court may
deny leave to amend based on "undue delay, bad faith," and "dilatory motive" of the plaintiff, or where "amendment
would be futile" or prejudicial. Loreley, 797 F.3d at 190 ; accord AEP Energy Servs. Gas Holding Co. v. Bank of Am.,
N.A., 626 F.3d 699 , 725 (2d Cir. 2010).
Here, the Trustee makes a cursory request to amend in the final footnote of its opposition brief. (See Opp'n 40 n.18.)
However, he has not attached a proposed amended complaint and gives "no clue as to how the [C]omplaint's defects
would be cured." Loreley, 797 F.3d at 190 ; see also Bankr. Trust of Gerard Sillam v. Refco Grp., LLC, No. 05cv-10072 (GEL), [2006 BL 83197], 2006 U.S. Dist. LEXIS 54245 , [2006 BL 83197], 2006 WL 2129786 , at *5 (noting
that Rule 7(b) "generally requires a movant to supply a copy of the proposed amendment . . . so that both the Court
and the opposing parties can understand the exact changes sought." (internal quotation marks omitted)). In other
words, plaintiffs have "identified no additional facts or legal theories . . . they might assert if given leave to amend."
City of Pontiac Policemen's & Firemen's Ret. Sys. v. UBS AG, 752 F.3d 173 , 188 (2d Cir. 2014). Moreover, "although
this case certainly presents complex issues, . . . it is not the sort of situation in which [the Trustee's] pleading defects
were 'latent, and easily missed or misperceived without full briefing and judicial resolution.'" In re Zinc Antitrust Litig.,
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155 F. Supp. 3d 337 , 386 (S.D.N.Y. 2016) (quoting Loreley, 797 F.3d at 191 ). To the contrary, the Trustee is a
sophisticated bankruptcy professional, advised by four teams of lawyers, with access to the discovery conducted
by the Unsecured Creditors in the Bankruptcy Court, which resulted in discovery from over 30 entities and persons
involved in the LBO, more than 30 depositions, 10 expert reports/opinions, and nearly 4.5 million pages of
documents. (See Mot. 12 at 35; Bankr. Doc. 8173 at 13, 19.) Thus, "it is unlikely that the deficiencies raised with
respect to the [Fifth] Amended Complaint were unforeseen by [the Trustee] when [he] amended." City of Pontiac, 752
F.3d at 188 ; see also Billard v. Rockwell Int'l Corp., 683 F.2d 51 , 57 (2d Cir. 1982) (affirming [*26] denial of leave to
amend where plaintiffs "had access to full discovery" in a related case).
Independently, the Court denies leave to amend because it would result in substantial prejudice to the Shareholder
Defendants. See State Teachers Ret. Bd. v. Fluor Corp., 654 F.2d 843 , 856 (2d Cir. 1981) (noting that the "resulting
prejudice to the opposing party" in granting leave to amend is "perhaps [the] most important" consideration in a leave
to amend analysis). Given the strong presumption that stock transactions are final, the resulting prejudice is especially
acute here. More than 5,000 Shareholder Defendants — alleged to have done nothing more than receive payment for
their shares in an LBO — have been in limbo for almost a decade. Any additional delay comes at a significant cost to
the "certainty, speed, finality, and stability" of financial markets, a concern that animated Congress's drafting of the
Bankruptcy Code and the Second Circuit's Opinion in March. In re Tribune, 818 F.3d at 122 ("[E]xposing investors to
even very weak lawsuits involving millions of dollars would be a substantial deterrent to investing in securities."); see
also In re Tribune, 499 B.R. at 313 ("Congress enacted Section 546(e) in order to provide certainty to securities
transactions and, in so doing, to enhance the stability of the nation's financial markets.").
Accordingly, the Court denies the Trustee's request for leave to amend based on its futility and undue prejudice to
Defendants.
V. Conclusion
For the reasons stated above, IT IS HEREBY ORDERED THAT the Shareholder Defendants' motion to dismiss Count
1 of the FitzSimons Complaint is GRANTED. The Clerk of the Court is respectfully directed to terminate the motion
located at docket number 5948 in case number 11-md-2296 and the motion located at docket number 4470 in case
number 12-cv-2652. The Clerk of the Court is also respectfully directed to terminate from this action those
Shareholder Defendants who are not also named Defendants.
SO ORDERED.
/s/ Richard J. Sullivan
RICHARD J. SULLIVAN
United States District Judge
Dated: January 6, 2017
New York, New York
fn 1
The following facts are taken from the Fifth Amended Complaint (Doc. No. 2701 ("FitzSimons
Complaint" or "FitzSimons Compl.")), and are presumed to be true for the purposes of this motion, see ATSI
Commc'ns, Inc. v. Shaar Fund, Ltd., 493 F.3d 87 , 98 (2d Cir. 2007). In ruling on the Shareholder Defendants'
motion, the Court has also considered the Shareholder Defendants' memorandum of law (Doc. No. 5948 ("Motion
12" or "Mot. 12")), the Trustee's opposition (Doc. No. 6136 ("Opp'n")), the Shareholder Defendants' reply (Doc. No.
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6202 ("Mot. 12 Reply")), and all exhibits and declarations attached therein. In addition, unless otherwise noted, all
docket numbers refer to case number 11-md-2296.
fn 2
As the Second Circuit has explained, "[i]n a typical LBO, a target company is acquired with a significant portion of
the purchase price being paid through a loan secured by the target company's assets." In re Tribune Co.
Fraudulent Conveyance Litig., 818 F.3d 98 , 105 n.1 (2d Cir. 2016).
fn 3
As the Trustee explains, a solvency opinion "is a recognized and commonly used vehicle in leveraged
transactions to provide assurances to lenders, the borrower (i.e., [Tribune]), and other participants that
the company will not fail after and as a result of the transaction, and that the transaction will not effect a
fraudulent conveyance." (FitzSimons Compl. ¶ 175.)
fn 4
For the purposes of this opinion, Bigelow, Grenesko, and Kazan — together with Tribune's other
officers, Dennis J. FitzSimons, Mark W. Hianik, Crane H. Kenney, and Harry Amsden — are referred to
collectively as the "Officer Defendants." ( FitzSimons Compl. ¶¶ 27, 41-47.)
fn 5
Though the petition had originally been distributed at the Supreme Court's December 2 and December 9, 2016
Conferences, the Supreme Court has subsequently postponed consideration of the petition. Docket, Deutsche
Bank Tr. Co. Ams. v. Robert R. McCormick Found., No. 16-317, available at
https://www.supremecourt.gov/docket/docket.aspx .
fn 6
The Shareholder Defendants — totaling over 5,200 individuals — are identified in Exhibit A of the FitzSimons
Complaint. (Doc. No. 2701, Ex. A.) They include any shareholder who received more than $50,000 from
the LBO. (FitzSimons Compl. ¶ 6.) Since commencing this action, the Trustee has voluntarily dismissed at least
300 additional Shareholder Defendants.
fn 7
Because Count 1 concerns the application of the federal Bankruptcy Code, the Court will apply this Circuit's
interpretation of the Bankruptcy Code. See Menowitz v. Brown, 991 F.2d 36 , 40 (2d Cir. 1993) (noting that when a
case is transferred pursuant to 28 U.S.C. § 1407 , the "transferee federal court should apply its interpretations of
federal law, not the constructions of federal law of the transferor circuit"); In re Mirena IUD Prods. Liab. Litig.,
No. 13-cv-3383 (CS), [2015 BL 5824], 2015 U.S. Dist. LEXIS 3372 , [2015 BL 5824], 2015 WL 144214 , at *2 n.1
(S.D.N.Y. Jan. 9, 2015) ("MDL transferee courts apply the law of the transferee court as to matters of federal
law."). Where appropriate, the Court also considers out-of-circuit decisions and decisions construing analogous,
similarly worded actual fraudulent conveyance statutes. See, e.g., In re Sabine Oil & Gas Corp., 547 B.R. 503 , 553
(Bankr. S.D.N.Y. 2016) (noting that New York's actual fraudulent transfer provision, N.Y. Debt. & Cred. Law § 276 ,
is "substantially similar to section 548(a)(1)(A) of the Code "), aff'd, No. 16-cv-561 (JGK), [2016 BL 203337],
2016 U.S. Dist. LEXIS 82460 , [2016 BL 203337], 2016 WL 3554995 (S.D.N.Y. June 24, 2016).
fn 8
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Although the composition of the Board changed several times following the April 1, 2007 vote, the
Special Committee members remained a majority of the Board. Specifically, Zell was elected to the
Tribune Board on May 9, 2007 prior to effectuation of Step One (FitzSimons Compl. ¶¶ 76, 280 & n.5), and the
three Chandler Trust Representatives resigned from the Board on June 4, 2007 following Step One ( id. at 35-38,
326-42 & n.7).
fn 9
Although former U.S. Bankruptcy Judge Gerber's thoughtful opinions in Lyondell were recently overturned on
appeal by Judge Cote in Lyondell III, 554 B.R. at 635 , that opinion is not binding on this Court. Indeed, the Court
finds Judge Gerber's analysis to be highly compelling and, for the reasons set forth in this section, the Court
continues to apply Judge Gerber's analysis as persuasive, though obviously not binding, authority.
fn 10

See also In re James River Coal Co., 360 B.R. 139 , 161-62 , 165 & n.19 (Bankr. E.D. Va. 2007) (imputing the
intent of "[d]irectors [who] caused the Debtors to make transfers of their interests in property and/or to incur
obligations with the actual intent to hinder, delay or defraud"); In re Nat'l Audit Def. Network, 367 B.R. 207 , 221
(Bankr. D. Nev. 2007) (imputing intent of officers who "personally authorized or executed the transaction[s] (by
signing the check; by authorizing the wire transfer), or authorized" the relevant transfers); In re Blazo Corp., No.
93-6087, 1994 Bankr. LEXIS 322 , 1994 WL 92405 , at *4 (Bankr. N.D. Ohio Feb. 25, 1994) (imputing the intent of
the debtor's chairman of the board, president, and CEO who was using the debtor corporation to operate a Ponzi
scheme); In re Anchorage Marina, Inc., 93 B.R. 686 , 691 (Bankr. D.N.D. 1988) (imputing to the debtor, Anchorage,
the intent of directors who "together control[ed] the majority of the voting rights of Anchorage").
fn 11
Even assuming federal, as opposed to state, law governs the imputation analysis under § 548(a)(1)(A) , compare
In re Roco Corp., 701 F.2d at 984 (applying federal law), with Lyondell III, 554 B.R. at 647 (applying Delaware law),
the "first place" that the Court "must look to determine the powers of corporate directors is in the relevant State's
corporation law," since "in this field congressional legislation is generally enacted against the background of
existing state law;" and "Congress has never indicated that the entire corpus of state corporation law is to be
replaced simply because a plaintiff's cause of action is based upon a federal statute," Burks v. Lasker, 441 U.S.
471 , 478 , 99 S. Ct. 1831 , 60 L. Ed. 2d 404 (1979). Accordingly, Delaware corporate governance law, even if not
controlling, is highly relevant authority.
fn 12
While the Trustee also asserts in his brief that "FitzSimons alone briefly halted" Tribune's consideration
of the LBO, thus evincing control over the Board (Opp'n 26), the only relevant allegation to that effect is
based on a vague and speculative statement made by an unnamed employee of EGI who had no
affiliation with Tribune and admitted to being "a bit skimpy" on Tribune's internal deliberations (FitzSimons Compl.
¶ 157). This allegation is highly speculative and offers no facts as to whether and how FitzSimons even
communicated his misgivings to the Board, much less how he dominated it. Therefore, this allegation fails to raise
a plausible inference of control by FitzSimons and does not support the characterization in the Trustee's brief. See
Twombly, 550 U.S. at 555 (conclusory and speculative allegations insufficient to withstand 12(b)(6) motions).
fn 13
To the extent that Lyondell III also concluded that it was unnecessary for the trustee to allege control by the CEO
to impute his intent to the transferor corporation, the Court disagrees. Under Delaware law, a corporation "is liable
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for the actions of its agent that are within the scope of the agent's actual or apparent authority." Creedon Controls,
Inc. v. Banc One Bldg. Corp., 470 F. Supp. 2d 457 , 460 (D. Del. 2007); see also In re Am. Int'l Grp., Inc., Consol.
Derivative Litig., 976 A.2d 872 , 887 n.40 (Del. Ch. 2009) ("Whether employees can be considered managerial
employees so as to impute their actions to the corporation does not necessarily hinge on their level in the
corporate hierarchy but depends on the degree of discretion the employee has in making decisions that will
ultimately determine corporate policy." (quoting 18B Am. Jur. 2d Corporations § 1444)). Other courts addressing
this issue as a matter of federal law have reached the same conclusion. See In re Roco Corp., 701 F.2d at 984
(insider's intent is imputed to the corporation if he has sufficient control to effectuate the acts alleged to have been
fraudulent); In re Elrod Holdings Corp., 421 B.R. at 712 (same). Thus, even assuming, as Lyondell III concluded,
that Delaware law (as opposed to the Bankruptcy Code or federal common law) controls the imputation analysis,
the relevant inquiry — and the outcome — would be the same.
fn 14
The Trustee also argues, in passing, that the intent of the Chandler Trust Representatives who served
on the Board should also be imputed to Tribune. (Opp'n 33-34.) The Trustee points to facts that the
Chandler Trust Representatives and representatives of the Foundations, which collectively owned 33%
of Tribune's stock immediately prior to the LBO, influenced the decision to create the Special
Committee in September 2006 (FitzSimons Compl. ¶¶ 75, 129-136) and expressed their support for the LBO
during negotiations ( id. ¶¶ 138, 141, 144-45, 148-49, 151). But the Trustee fails to plead any facts that would
permit a plausible inference that the Chandler Trust Representatives, who abstained from the vote to approve the
LBO, controlled the Independent Directors' decision to vote in favor of the deal. See In re W. Nat'l Corp. S'holders
Litig., No. 15927, [2000 BL 120], 2000 Del. Ch. LEXIS 82 , [2000 BL 120], 2000 WL 710192 , at *8 (Del. Ch. May
22, 2000) (holding that the mere fact that a company solicited the view of a 40% shareholder about an
"extraordinary business transaction and ultimately agreed with the view expressed" was insufficient to "indicate a
relationship of domination and control" by that shareholder). The Court also notes that, even though Zell joined the
Board prior to the effectuation of Step One, the Trustee makes no argument for imputing Zell's intent to Tribune
and all but concedes that Zell's intent is irrelevant with respect to this cause of action.
fn 15
The Court does, nonetheless, expressly decline to follow decisions relied on by the Trustee implying that a debtor
acts with actual intent if it "should have seen" that its actions would harm creditors (Opp'n 18-19 (quoting In re
Sentinel Mgmt. Grp., Inc., 728 F.3d 660 , 667 (7th Cir. 2013))), or that actual intent may be found where a
defendant "could have foreseen the effect on creditors resulting from" its actions (Opp'n 18 (quoting United States
v. Tabor Court Realty Corp., 803 F.2d 1288 , 1305 (3d Cir. 1986))). The Court concludes that these out-of-circuit
opinions impermissibly equate the actual intent standard with a foreseeability or negligence standard, see United
States v. Finkelstein, 229 F.3d 90 , 95 (2d Cir. 2000) ("[T]he should-have-known alternative connotes a concept
more akin to negligence than to knowledge."), and therefore ignore the statute's clear language limiting its scope to
intentionally fraudulent conveyances, see In re Lehman Bros. Holdings Inc., 541 B.R. 551 , 575 n.6 (S.D.N.Y.
2015) (rejecting the test set forth in Tabor because a foreseeability-based standard, "'though appropriate where
culpability is based on negligent conduct, is incompatible with the concept of actual fraud'" (quoting MFS/Sun Life
Trust-High Yield Series v. Van Dusen Airport Servs. Co., 910 F. Supp. 913 , 936 (S.D.N.Y. 1995)); Lippe v.
Bairnco Corp., 249 F. Supp. 2d 357 , 375 (S.D.N.Y. 2003) ("The existence of actual intent to defraud is never
presumed, and intent to defraud cannot be found based merely on suspicion, conjecture, or doubtful inference."
(internal quotation marks omitted)), aff'd, 99 F. App'x 274 (2d Cir. 2004); see also Lyondell III, 554 B.R. at 651
(distinguishing Sentinel and concluding that the decision "should not be read as replacing the traditional, more
demanding standard for ascribing actual intent with a presumption that a person is aware of the natural
consequences of her acts.").
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Ambro, Circuit Judge
We address what happens when one provision of an indenture for money loaned provides that the debt is accelerated
if the debtor files for bankruptcy and while in bankruptcy it opts to redeem that debt when another indenture provision
provides for a redemption premium. Does the premium, meant to give the lenders the interest yield they expect, fall
away because the full principal amount is now due and the noteholders are barred from rescinding the acceleration of
debt? We hold no.
I. BACKGROUND
A. The Notes
Energy Future Intermediate Holding Company LLC and EFIH Finance Inc. (collectively, "EFIH") borrowed in 2010
approximately $4 billion at a 10% interest rate by issuing Notes due in 2020 and secured by a first- [*2] priority lien on
their assets (the "First Lien Notes"). To protect (at least in part) the lenders' anticipated interest-rate yield, the
Indenture governing the loan (the "First Lien Indenture") provides in § 3.07, captioned "Optional Redemption," that
"[a]t any time prior to December 1, 2015, [EFIH] may redeem all or a part of the Notes at a redemption price equal to
100% of the principal amount of the Notes redeemed plus the Applicable Premium . . . and accrued and unpaid
interest" (emphasis in original). "Applicable Premium" is what we shall call the make-whole, or yield-protection,
contractual substitute for interest lost on Notes redeemed before their expected due date.
The First Lien Indenture contains an acceleration provision in § 6.02 that makes "all outstanding Notes . . . due and
payable immediately" if EFIH files a bankruptcy petition. The same provision also gives the First Lien Noteholders the
right to "rescind any acceleration [of] the Notes and its consequences[.]"
EFIH borrowed funds again in 2011 and 2012 by issuing two sets of Notes secured by a second-priority lien on its
assets (the "Second Lien Notes"). As with the First Lien Noteholders, EFIH promised to pay holders of the Second
Lien Notes (the "Second Lien Noteholders") a make-whole premium—in a provision essentially identical to the one
quoted above—if it chose to redeem the Second Lien Notes, at its option, on or before a date certain (May 15, 2016
for Second Lien Notes set to mature in 2021 and March 1, 2017 for those maturing in 2022).
The Indenture for the Second Lien Notes (the "Second Lien Indenture") contains an acceleration provision different
from § 6.02 of the First Lien Indenture: if EFIH files a bankruptcy petition, "all principal of and premium, if any, interest
. . .[,] and any other monetary obligations on the outstanding Notes shall be due and payable immediately[.]" Second
Lien Indenture § 6.02 (emphases added). Like the First Lien Noteholders, the Second Lien Noteholders have the right
to "rescind any acceleration [of] the Notes and its consequences" under § 6.02.
B. Refinancing the First Lien Notes
When market interest rates went down, EFIH considered refinancing the Notes. Refinancing outside of bankruptcy
would have required it to pay the make-whole premium. See In re Energy Future Holdings Corp., 527 B.R. 178 , 188
(Bankr. D. Del. 2015). By filing for bankruptcy, however, EFIH believed it might avoid the premium. So on November
1, 2013, it filed an 8-K form with the Securities and Exchange Commission "disclosing [its] proposal [whereby] . . .
EFIH would file for bankruptcy and refinance the Notes without paying any make-whole amount." Id . (internal
quotation marks omitted).
Six months later, on April 29, 2014, EFIH and other members of its corporate family filed Chapter 11 bankruptcy
petitions in the Bankruptcy Court for the District of Delaware. Once in bankruptcy, EFIH sought to "take advantage of
highly favorable debt market conditions to refinance," beginning with the First Lien Notes. Id. at 189 . It asked the
Bankruptcy Court for leave to borrow funds to pay them off and to offer a settlement to any of its First Lien
Noteholders who agreed [*3] to waive their right to the make-whole. Id. at 182 , 189 .
Fearing loss of the income stream EFIH had promised, the Trustee for the First Lien Noteholders—Delaware Trust
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Company—filed an adversary proceeding on May 15, 2014. It sought a declaration that refinancing the First Lien
Notes would trigger the make-whole premium.
EFIH's bankruptcy filing caused the "[First Lien] Notes [to] be[come] due and payable immediately" under Indenture §
6.02, subject to the right of their holders to rescind acceleration. So the Trustee also requested a declaration that it
could rescind the First Lien Notes' acceleration without violating the automatic stay of creditors' acts to enforce their
remedies once bankruptcy occurs, 11 U.S.C. § 362 . However, should the stay apply, the Trustee asked the Court to
lift it.
When the Bankruptcy Court did not act, on June 4, 2014, the holders of a majority of the principal amount of the First
Lien Notes sent a notice to EFIH rescinding acceleration, contingent on relief from the automatic stay. Two days later,
the Bankruptcy Court granted EFIH's motion to refinance. It ruled, however, that the refinancing would not prejudice
the First Lien Noteholders' rights in the pending adversary proceeding.
On June 19, 2014, EFIH paid off the First Lien Notes and refinanced the debt at a much lower interest rate of 4.25%,
saving "an estimated $13 million in interest per month." In re Energy Future Holdings Corp., 527 B.R. at 189 . This of
course disadvantaged the First Lien Noteholders, who had contracted to receive interest at 10% until the Notes' full
maturity in 2020. EFIH did not compensate the loss set by contract by paying the make-whole, which would have been
approximately $431 million.
C. Refinancing the Second Lien Notes
Shortly after entering bankruptcy, EFIH declared in an SEC 8-K filing that it "reserve[d] the right to . . . redeem . . .
some or all of the outstanding . . . Second Lien Notes" but asserted that it "[wa]s under no obligation to do so." See In
Re Energy Future Holdings Corp., No. 14-50363 (Bankr. D. Del.), Docket Entry 181, A-222. Aware of this, as well as
the First Lien Noteholders' predicament, the Trustees for the Second Lien Noteholders—Computershare Trust
Company, N.A. and Computershare Trust Company of Canada—filed their own adversary proceeding on June 16,
2014.
Like the First Lien Trustee, the Second Lien Trustees sought a declaration that EFIH would have to pay the makewhole if it chose to refinance the Second Lien Notes. The Second Lien Noteholders also issued a notice rescinding
acceleration of that debt and requested retroactive relief from the automatic stay so that the rescission could take
effect.
With the Bankruptcy Court's permission, EFIH refinanced a portion of the Second Lien Notes on March 10,
2015—again without paying the yield-protection amount.
D. First Lien Make-Whole Litigation
Nine months after granting leave to refinance the First Lien Notes, the Bankruptcy Court considered whether EFIH
had to pay the make-whole. In re Energy Future Holdings Corp., 527 B.R. at 191-95 . The holding was that it did not.
Id .
Although EFIH's obligation to pay the make-whole appears in § 3.07 of the [*4] First Lien Indenture, the Court
focused its reasoning on the acceleration provision in § 6.02. Because it took effect when EFIH entered bankruptcy
but made no mention of the make-whole, the Court concluded that none was due.1
It further held that the automatic stay prevented the First Lien Noteholders' attempt to rescind the Notes' acceleration.
Id. at 197 . Finally, after trial in 2015, it denied the Trustee's motion to lift the stay retroactively "to a date on or before
June 19, 2014, to allow the Trustee to . . . decelerate the Notes." In re Energy Future Holdings Corp., 533 B.R. 106 ,
116 (Bankr. D. Del. 2015).
These rulings put the First Lien Noteholders in a Catch-22. When EFIH filed for bankruptcy, the maturity of its debt
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accelerated. This, according to the Bankruptcy Court, cut off the First Lien Noteholders' right to yield-protection.
Rescission of the acceleration would have restored that right. But rescission was blocked by the automatic stay, which
the Court refused to lift.
The District Court for the District of Delaware affirmed the Bankruptcy Court's rulings in February 2016. In re Energy
Future Holdings Corp., No. CV 15-620 RGA, [2016 BL 42871], 2016 U.S. Dist. LEXIS 18201 , [2016 BL 42871], 2016
WL 627343 , at *1-3 (D. Del. Feb. 16, 2016).
E. Second Lien Make-Whole Litigation
The Second Lien Noteholders fared no better than the First Lien Noteholders. Six months after EFIH refinanced a
portion of the Second Lien Notes, the Court considered the Second Lien Noteholders' entitlement to the make-whole.
In construing the Second Lien Indenture's provisions, the Court adopted its findings and conclusions from the makewhole litigation for the First Lien Noteholders. After rejecting arguments based on the few differences between the
First and Second Lien Indentures' texts, the Court held that the Second Lien Noteholders also were not entitled to
yield-protection. In re Energy Future Holdings Corp., 539 B.R. 723 , 733 (Bankr. D. Del. 2015). The District Court
again affirmed. In re: Energy Future Holdings Corp., No. CV 15-1011-RGA, 2016 U.S. Dist. LEXIS 48671 , [2016 BL
122720], 2016 WL 1451045 , at *4 (D. Del. Apr. 12, 2016).
****
The First and Second Lien Trustees brought appeals on behalf of their respective Noteholders, which we
consolidated. They argue the Bankruptcy and District Courts erred by holding that the Indentures did not require
payment of the make-whole when EFIH redeemed the Notes after their maturity had accelerated.
II. JURISDICTION AND GOVERNING LAW
We have jurisdiction to hear appeals from the Bankruptcy and District Courts in this Circuit under 28 U.S.C. §§ 158
and 1291 . Statutory construction and contract interpretation are legal questions reviewed anew by us. The contracts
at issue—the Indentures that control the Notes—are governed by New York law. First Lien Indenture § 13.08; Second
Lien Indenture § 13.08.
"When interpreting state law, we follow a state's highest court; if that state's highest court has not provided guidance,
we are charged with predicting how that court would resolve the issue." Illinois Nat. Ins. Co. v. Wyndham Worldwide
Operations, Inc., 653 F.3d 225 , 231 (3d Cir. 2011). "To do so, we must take into consideration: (1) what that court has
said in related areas; (2) the decisional law of the state intermediate courts; (3) federal cases interpreting [*5] state
law; and (4) decisions from other jurisdictions that have discussed the issue." Id.
Here we look to the New York Court of Appeals, which has held that "[t]he fundamental, neutral precept of contract
interpretation is that agreements are construed in accord with the parties' intent." Greenfield v. Philles Records, Inc.,
98 N.Y.2d 562 , 780 N.E.2d 166 , 170 , 750 N.Y.S.2d 565 (N.Y. 2002) (internal citations and quotation marks omitted).
"The best evidence of what parties to a written agreement intend is what they say in their writing." Id . "It is the role of
the courts to enforce the agreement made by the parties—not to add, excise or distort the meaning of the terms they
chose to include, thereby creating a new contract under the guise of construction." NML Capital v. Republic of
Argentina, 17 N.Y.3d 250 , 952 N.E.2d 482 , 489-90 , 928 N.Y.S.2d 666 (N.Y. 2011). "Adherence to these principles is
particularly appropriate in a case like this involving interpretation of documents drafted by sophisticated, counseled
parties and involving the loan of substantial sums of money." Id .
III. ANALYSIS
A. The First Lien Indenture
Although both Indentures contains many provisions, this case centers on the words of but two: §§ 3.07 and 6.02.2 The
former, noted earlier as titled "Optional Redemption," states when the make-whole is due: "At any time prior to
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December 1, 2015, the Issuer may redeem all or a part of the Notes at a redemption price equal to 100% of the
principal amount of the Notes redeemed plus the Applicable Premium [i.e., the make-whole] . . . and accrued and
unpaid interest" (emphasis in original). Indenture § 3.07. The premium decreases annually on a sliding scale between
December 1, 2015 and November 30, 2018. From December 1, 2018 until the Notes' maturity date in 2020, the Notes
may be optionally redeemed without payment of a premium. See Indenture §§ 1.01 (defining "Applicable Premium"
and providing formula for its application) & 3.07(d) (setting premium amount for redemptions after December 1, 2015).
Section 6.02 provides that on the filing of a bankruptcy petition by EFIH "all outstanding Notes shall be due and
payable immediately without further action or notice." Indenture § 6.02; see also id. § 6.01 (defining bankruptcy as an
event of default).
Any duty to pay the make-whole comes from § 3.07. It leaves us with three questions: was there a redemption; was it
optional; and if yes to both, did it occur before December 1, 2015?
Section 3.07 does not define "redemption." As a redemption "usu[ally] refers to the repurchase of a bond before
maturity," Black's Law Dictionary 1390 (9th ed. 2009), EFIH contends that we should limit the term to mean only
repayments of debt that pre-date the debt's maturity. Section 6.02 accelerated the Notes' maturity to the date EFIH
entered bankruptcy—April 29, 2014. It refinanced the Notes several weeks later. Thus it argues that its post-maturity
refinancing was not a redemption.
But contrary to that position, New York and federal courts deem "redemption" to include both pre-and post-maturity
repayments of debt. See e.g., Chesapeake Energy Corp. v. Bank of N.Y. Mellon, 773 F.3d 110 , 116 (2d Cir. 2014) (in
interpreting New York law, to "redeem" is to "repay[] . . . a debt security . . . at or before maturity" (quoting Barron's
Dictionary of Finance [*6] and Investment Terms 587 (8th ed. 2010)); Treasurer of New Jersey v. U.S. Dep't of
Treasury, 684 F.3d 382 , 388 (3d Cir. 2012) (discussing regulations permitting bondholders to "present . . . longmatured savings bond[s] for redemption"); Fed. Nat'l Mortg. Ass'n v. Miller, 123 Misc. 2d 431 , 473 N.Y.S.2d 743 , 744
(N.Y. Sup. Ct. 1984) ("debtor may redeem" mortgage by "pay[ing] . . . accelerated debt"); see also N.Y. U.C.C. §
9-623 , Official Comment No. 2 ("To redeem the collateral . . . of a secured obligation [that] has been accelerated, it
would be necessary to tender the entire balance."). Accordingly, EFIH's June 19, 2014 refinancing was a "redemption"
within the meaning of § 3.07.
Whether the redemption was "[o]ptional" is next up. EFIH argues that refinancing the Notes was not optional because
§ 6.02 made them "due and payable immediately without further action or notice" once it was in bankruptcy. EFIH,
however, filed for Chapter 11 protection voluntarily. Once there, it had the option, per its plan of reorganization, to
reinstate the accelerated Notes' original maturity date under Bankruptcy Code § 1124(2) rather than paying them off
immediately. It chose not to do so, and instead followed the path laid out six months before in its SEC 8-K filing.
EFIH contends nonetheless that any redemption was mandatory rather than optional. But this contention does not
match the facts. Indeed "a chapter 11 debtor that has the capacity to refinance secured debt on better terms . . . is in
the same position within bankruptcy as it would be outside bankruptcy, and cannot reasonably assert that its
repayment of debt is not 'voluntary.'" Scott K. Charles & Emil A. Kleinhaus, Prepayment Clauses in Bankruptcy, 15
Am. Bankr. Inst. L. Rev. 537, 552 (2007).
Events leading up to the post-petition financing on June 19, 2014 demonstrate that the redemption was very much at
EFIH's option. To repeat, months before its Chapter 11 filing EFIH announced its plan to redeem the Notes before
their stated maturity date. In re Energy Future Holdings Corp., 527 B.R. at 189 . And after filing for bankruptcy, it
produced another 8‑K stating that it may, "but [wa]s under no obligation" to, redeem the similarly situated Second Lien
Notes. In Re Energy Future Holdings Corp., No. 14-50363 (Bankr. D. Del.), Docket Entry 181, A-222.
The irony is that the Noteholders did not want to be paid back on June 19, 2014. They attempted to rescind the Notes'
acceleration on June 4, 2014, but were blocked by the automatic stay. In re Energy Future Holdings Corp., 533 B.R. at
108 . When EFIH redeemed the Notes, it did so "on a non-consensual basis," that is, over the Noteholders' objection.
© 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
// PAGE 55

Delaware Tr. Co. v. Energy Future Intermediate Holding Co. (In re Energy Future Holdings, Corp.)), 842 F.3d 247 (3d Cir. 2016),

J.A. 1214. Logic leaves no doubt this redemption of the Notes was "[o]ptional" under § 3.07.
And, only to close the loop, all this occurred before December 1, 2015. Hence § 3.07 on its face requires that EFIH
pay the Noteholders the yield-protection payment.
B. The Relationship Between §§ 3.07 And 6.02 (Or Whether § 6.02, Once Triggered, Annuls § 3.07)
At oral argument, EFIH's counsel described §§ 3.07 and 6.02 as "different pathways" that we must choose between.
Only the latter is relevant, the argument goes, because it addresses post-maturity payment more specifically than §
3.07, and specific contract provisions govern over more general ones. See Muzak Corp. v. [*7] Hotel Taft Corp., 1
N.Y.2d 42 , 133 N.E.2d 688 , 690 , 150 N.Y.S.2d 171 (N.Y. 1956).
It is not obvious why EFIH believes § 6.02 addresses the consequences of the June 2014 redemption more
specifically than § 3.07 or why we must choose between them. The two sections simply address different things: §
6.02 causes the maturity of EFIH's debt to accelerate on its bankruptcy, and § 3.07 causes a make-whole to become
due when there is an optional redemption before December 1, 2015. Rather than "different pathways," together they
form the map to guide the parties through a post-acceleration redemption. In any event, § 3.07 is the only provision
that specifically addresses redemptions.
To support its position, EFIH looks primarily to In re AMR Corp., 730 F.3d 88 (2d Cir. 2013). It focused on an
indenture's acceleration provision to determine whether a make-whole was due. Crucially, however, that provision
addressed outright whether a make-whole would be due following acceleration.
"[I]f an Event of Default referred to in . . . Section 4.01(g) [i.e., the voluntary filing of a bankruptcy petition] .
. . shall have occurred and be continuing, then and in every such case the unpaid principal amount of the
Equipment Notes then outstanding, together with accrued but unpaid interest thereon and all other
amounts due thereunder (but for the avoidance of doubt, without Make—Whole Amount), shall
immediately and without further act become due and payable without presentment, demand, protest or
notice, all of which are hereby waived.
Id. at 99 (emphasis added).

AMR is the easy case; just follow the text. The litigants took a route suggested by the New York Court of Appeals in
NML Capital v. Republic of Argentina: parties that want obligations to cease when accelerated should say so in their
agreement. 952 N.E.2d at 490 ("Had Argentina intended that its responsibility to pay interest twice a year cease upon
maturity, it could easily have clarified that intent in any number of ways.").
In our case, § 6.02 makes no mention of the make-whole. EFIH argues that this silence saps § 3.07's effect. On a
general note, that reading would cross cords with our duty to "give full meaning and effect to all of [the Indenture's]
provisions." Chesapeake Energy Corp., 773 F.3d at 113-14 (internal quotation marks omitted). "Contracts are . . . to
be interpreted to avoid inconsistencies and to give meaning to all [their] terms." Barrow v. Lawrence United Corp., 146
A.D.2d 15 , 18 , 538 N.Y.S.2d 363 (N.Y. App. Div. 1989). More specifically, EFIH's interpretation conflicts with the New
York Court of Appeals' statement that "[w]hile it is understood that acceleration advances the maturity date of the debt,
" there is no "rule of New York law declaring that other terms of the contract not necessarily impacted by acceleration .
. . automatically cease to be enforceable after acceleration." NML Capital, 952 N.E.2d at 492 . Accordingly, § 3.07
stands on its own, unswayed by the Indenture's other provisions.
EFIH alternatively argues that §§ 6.02 and 3.07 are in conflict, so that only one may apply to the June 2014
redemption. Subsection 3.07(e) prescribes detailed notice procedures for EFIH to follow before redeeming the Notes,
while § 6.02 makes the Notes "due and payable immediately without further action or notice." If the notice [*8]
procedures were not followed, no redemption could follow. Yet EFIH offers no reason why it could not have complied
with § 3.07(e)'s notice procedures. In any event, it cannot use its own failure to notify to absolve its duty to pay the
make-whole. Any conflict between the two provisions in this instance is illusory.
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We know no reason why we should choose between §§ 3.07 and 6.02 when both plainly apply. By its own terms, §
3.07 governs the optional redemption embedded in the refinancing and requires payment of the make-whole. It
surpasses strange to hold that silence in § 6.02 supersedes § 3.07's simple script.
C. The Second Lien Indenture's Additional Language
As mentioned above, the Second Lien Indenture's acceleration provision contains words not present in the First Lien
Indenture. These additions make explicit in the Second Lien Indenture the link between acceleration under §6.02 and
the make-whole for an optional redemption per § 3.07. While for the First Lien Indenture these concepts are without
cross-reference and separate, in the Second Lien Indenture they are tied together. Sections 3.07 and 6.02 are not
merely compatible but complementary. In any event, the result is the same no matter the Indenture—there were
optional redemptions before a date certain, thereby triggering make-whole premiums.
When EFIH filed its bankruptcy petition, Second Lien Indenture § 6.02 caused "all principal of and premium, if any,
interest . . . [,] and any other monetary obligations on the outstanding [Second Lien] Notes [to] be[come] due and
payable immediately" (emphasis added). Compare First Lien Indenture § 6.02 ("all outstanding Notes shall be due and
payable immediately"). The words "premium, if any," are most naturally read to reference § 3.07's "Applicable
Premium"—that is, the make-whole.
The most EFIH musters is that the Second Lien Indenture could have been even more specific by replacing "premium,
if any," with "a premium owed under section 3.07" or "Applicable Premium or other premium owed as if repayment
under this section were an Optional Redemption under section 3.07." EFIH's Br. at 24-25. But we see no reason to
demand such exactness. Indeed, EFIH has not suggested any other "premium" the drafters could have had in mind.
True, in a case called Momentive, the Bankruptcy Court for the Southern District of New York held the words
"premium, if any," were not specific enough to require payment of a make-whole in similar circumstances. In re MPM
Silicones, LLC, No. 14-22503-RDD, [2014 BL 250360], 2014 Bankr. LEXIS 3926 , [2014 BL 250360], 2014 WL
4436335 , at *13 (Bankr. S.D.N.Y. Sept. 9, 2014), aff'd, 531 B.R. 321 (S.D.N.Y. 2015) ("Momentive"). We believe,
however, the result in Momentive conflicts with that indenture's text and fails to honor the parties' bargain. For these
and additional reasons discussed below, we find it unpersuasive.
By including the words "premium, if any," in its acceleration provision, the Second Lien Indenture leaves no doubt that
§§ 3.07 and 6.02 work together. The latter is explicit that a premium is in play, and the only relevant premium
provision is the former. Thus both remained applicable following bankruptcy, and, pursuant to the agreement struck
with the Second Lien Noteholders, [*9] they are entitled to the make-whole.
D. The Effect of Acceleration on Make-Whole Provisions
Notwithstanding the result dictated by § 3.07's text in both Indentures, EFIH asserts that it should not have to pay the
make-whole because § 6.02 caused the Notes' maturity to accelerate before it paid them off. Citing a New York trial
court opinion, Nw. Mut. Life Ins. Co. v. Uniondale Realty Assocs., 11 Misc. 3d 980 , 816 N.Y.S.2d 831 , 836
(N.Y. Sup. Ct. 2006) ("Northwestern"), it argues that courts must close their eyes to make-whole provisions once a
debt's maturity has accelerated.
In interpreting laws of a state, we need not follow the judgments of its trial courts. See MRL Dev. I, LLC v. Whitecap
Inv. Corp., 823 F.3d 195 , 203 , 64 V.I. 724 (3d Cir. 2016) ("The Superior Court of the Virgin Islands . . . is not the
highest court of the Territory or even an intermediate appellate court, but rather a trial court. Accordingly, we are not
bound by Superior Court decisions" (internal brackets, citations, and quotation marks omitted)). But even if we were
inclined to do so here, EFIH's interpretation of Northwestern conflicts with the pronouncements of New York's highest
court, which we follow on questions of New York law. See Illinois Nat. Ins. Co., 653 F.3d at 231 .
As we noted above, the New York Court of Appeals stated unequivocally in NML Capital v. Republic of Argentina that
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"[w]hile it is understood that acceleration advances the maturity date of the debt, [it was] unaware of any rule of New
York law declaring that other terms of the contract not necessarily impacted by acceleration . . . automatically cease to
be enforceable after acceleration." 952 N.E.2d at 492 . Put differently, contract terms like § 3.07 that are applicable
before acceleration remain so afterward.
In NML Capital, New York's highest Court answered several questions certified to it by the U.S. Court of Appeals for
the Second Circuit. Id. at 486 . Among them was "whether Argentina's obligation to make [certain contractually
established interest] payments to bondholders continued after maturity or acceleration of the indebtedness[.]" Id. at
486 . Argentina contended that, after the maturity of its debt had accelerated, bondholders were entitled only to their
principal and any accrued interest. Id. at 490 . Acceleration, it argued, terminated its duty to make biannual interest
payments mandated by the bond documents. Id. at 487 .
In rejecting those assertions, the New York Court of Appeals held that "in New York the consequences of acceleration
of the debt depend on the language chosen by the parties in the pertinent loan agreement." Id. at 492 . "Had
Argentina . . . intended that its responsibility to pay interest twice a year cease upon maturity, it could easily have
clarified that intent in any number of ways." Id. at 490 . For example, the bond documents could have specified that
the payment "obligation continued 'until' the maturity date" or could have provided "that interest payments were to be
made until the principal was due, thereby referring back to the loan maturity date." Id . However, because the bond
language that Argentina pay biannual interest payments made no reference to acceleration or maturity, it remained
effective following [*10] the bonds' acceleration. Id. at 493 . The takeaway for us is that § 3.07 applies no less
following acceleration of the Notes' maturity than it would to a pre-acceleration redemption.
Despite the New York Court of Appeals' holding in NML Capital and still riding the Northwestern horse, EFIH contends
that we should decline to require payment of the make-whole because the trial court declared that a "prepayment
premium will not be enforced under default circumstances in the absence of a clause which so states[.]" Northwestern,
816 N.Y.S.2d at 836 . It held that a mortgage lender who chose to foreclose following default was not entitled to a
"prepayment premium" because foreclosure had advanced the debt's maturity date. Id . "[P]repayment is a payment
before maturity[,]" but after foreclosure prepayment is impossible as the debt has become due and payable
immediately. Id. at 837 (emphasis in original). According to EFIH, Northwestern sets a rule that, unless an agreement
clearly provides for it, no make-whole payment is due after a note's acceleration.
No doubt prepayment premiums are the price of "an option voluntarily to prepay the loan and terminate the mortgage
before the maturity." In re S. Side House, LLC, 451 B.R. 248 , 267 (Bankr. E.D.N.Y. 2011), aff'd sub nom, U.S. Bank
Nat. Ass'n v. S. Side House, LLC, No. 11-CV-4135 ARR, 2012 U.S. Dist. LEXIS 10824 , [2012 BL 26024], 2012 WL
273119 (E.D.N.Y. Jan. 30, 2012); accord Northwestern, 816 N.Y.S.2d at 836 . "[A]cceleration, by definition, advances
the maturity date of the debt so that payment thereafter is not prepayment but instead is payment made after
maturity[,]" and logically the option to prepay can no longer be exercised after maturity. Matter of LHD Realty Corp.,
726 F.2d 327 , 330-31 (7th Cir. 1984); D.I.S., LLC v. Sagos, 38 A.D.3d 543 , 832 N.Y.S.2d 581 , 582 (N.Y. App. Div.
2007) ("prepayment" penalty did not apply to tender of mortgage principal and interest following acceleration because
post-acceleration payments are not "prepayments").
Unlike prepayment, however, "redemption" of "a debt security" may occur "at or before maturity." Chesapeake Energy
Corp., 773 F.3d at 116 (emphasis added). Thus, while a premium contingent on "prepayment" could not take effect
after the debt's maturity,3 a premium tied to a "redemption" would be unaffected by acceleration of a debt's maturity.
Our understanding of New York law is that it follows a logical path: prepayments cannot occur when payment is now
due by acceleration of the debt's maturity. If parties want to mandate a "prepayment" premium following acceleration,
they must clearly state it in their agreement. This is the Northwestern rule.
Recently, however, bankruptcy courts, including the Bankruptcy Court here, have stretched Northwestern beyond its
language and applied its clear-statement rule to yield-protection payments not styled as prepayment premiums. In the
Momentive case we mentioned in our discussion of the Second Lien Indenture, a Bankruptcy Court considered
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language similar to that of both Indentures and nearly identical to the text of the Second Lien Indenture. Like the
Indentures here, the Momentive indenture required payment of a make-whole on optional redemptions occurring
before a particular date. Momentive, [2014 BL 250360], 2014 Bankr. LEXIS 3926 , [2014 BL 250360], 2014 WL
4436335 , at *13. The Court, however, disallowed the lenders' claim for a [*11] make-whole, declaring it "well-settled
law in New York" that a make-whole, like a prepayment premium, will only be due on a default and acceleration "when
a clear and unambiguous clause calls" for it. Momentive, [2014 BL 250360], 2014 Bankr. LEXIS 3926 , [2014 BL
250360], 2014 WL 4436335 , at *12-*13 (citing Northwestern). The Delaware Bankruptcy Court followed the same line,
declining to enforce the make-whole provision because "an indenture must contain express language requiring
payment of a prepayment premium upon acceleration; otherwise, it is not owed." In re Energy Future Holdings Corp.,
527 B.R. at 192 (construing First Lien Indenture); accord In re Energy Future Holdings Corp., 539 B.R. at 733
(construing Second Lien Indenture).
By denying the make-whole after the Notes' acceleration, the Bankruptcy Court pushed the Northwestern rule beyond
its language and underlying policy concerns. First, its application of the rule is off point because § 3.07 in the
Indentures does not use the word "prepayment." Northwestern responds, in part, to the linguistic paradox created by
the idea of a prepayment following acceleration. "Once the maturity date is accelerated to the present, it is no longer
possible to prepay the debt before maturity." Northwestern, 816 N.Y.S.2d at 834 . That is why, if parties want a
"prepayment" premium to survive acceleration and maturity, they must clearly state it.
The Indentures here present no linguistic tension to resolve. Nothing in § 6.02 negates the premium § 3.07 requires if
an optional redemption occurs before a stated date. Acceleration here has no bearing on whether and when the
make-whole is due.
EFIH argues that, even though § 3.07 does not use the word "prepayment," the make-whole is in substance a
prepayment premium, and thus the Northwestern rule should apply. But we must give effect to the "words and
phrases" the parties chose. Chesapeake Energy Corp., 773 F.3d at 113-14 ; NML Capital, 952 N.E.2d at 489-90 . By
avoiding the word "prepayment" and using the term "redemption," they decided that the make-whole would apply
without regard to the Notes' maturity.
Moreover, beneath the Northwestern holding was a policy concern that lenders should not be permitted "to recover
prepayment premiums after default and acceleration in order to preserve an income stream . . . absent any 'voluntary'
prepayment." Northwestern, 816 N.Y.S.2d at 836 . There the mortgagee seeking the prepayment premium had
elected to foreclose in order to recoup its investment immediately. Id. at 833 . Ordinarily, by electing to accelerate the
debt, a lender forgoes its right to a stream of payments in favor of immediate repayment. Matter of LHD Realty Corp.,
726 F.2d at 331 & n.4. The Northwestern Judge was concerned that lenders should not be able to seek immediate
repayment and pile on by also receiving a premium. Here, by contrast, the Noteholders did not seek immediate
payment. EFIH voluntarily redeemed the Notes over the Noteholders' objection. Hence even the policy guiding
Northwestern does not reach this case.
Finally, to repeat what we said at the outset, by declining to enforce § 3.07 after acceleration, the Bankruptcy Court
ran afoul of New York authority by failing to enforce a contract provision— § 3.07—not affected by acceleration. NML
Capital, 952 N.E.2d at 492 . To reach [*12] its conclusion, it followed Momentive, which described "automatic
acceleration clauses" as "negating" the effect of make-whole redemption provisions. Momentive, [2014 BL 250360
], 2014 Bankr. LEXIS 3926 , [2014 BL 250360], 2014 WL 4436335 , at *14. That is not what NML Capital tells us.
EFIH answers that the Noteholders should have taken note of bankruptcy courts' novel application of Northwestern
and insisted on clearer language in the Indenture. See e.g., In re Anchor Resolution Corp., 221 B.R. 330 , 334 (Bankr.
D. Del. 1998) ("If the maturity of any Series B Note shall be accelerated . . . [,] there shall become due and payable . .
. as compensation to the holders . . . a premium equal to the Make-Whole Amount."). But this puts the burden
backward; if EFIH wanted its duty to pay the make-whole on optional redemption to terminate on acceleration of its
debt, it needed to make clear that § 6.02 trumps § 3.07. See NML Capital, 952 N.E.2d at 490 . The burden to make
that showing is with EFIH. To place it on the Noteholders for EFIH's decision to redeem the Notes is a bridge too far.
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****
Our "primary objective . . . is to give effect to the intent of the parties as revealed by the language of their agreement."
Chesapeake Energy Corp., 773 F.3d at 113-14 . The language of the First Lien Indenture requires EFIH to pay a
make-whole if it redeems the First Lien Notes at its option before December 1, 2015, and the Second Lien Indenture
requires the same for redemptions of Second Lien Notes before May 15, 2016 or March 1, 2017 (depending on the
initial maturity date of the particular debt instruments). EFIH redeemed the First Lien Notes at its option on June 19,
2014 and redeemed a portion of the Second Lien Notes on March 10, 2015. Redemptions, not prepayments,
occurred here, they were at the election of EFIH, and they occurred before the respective dates noted. Statements of
New York law by its highest Court and the federal Circuit Court in New York reinforce our conclusion that EFIH must
pay the make-whole per the Indenture language before us.4
The judgments of the District Court are reversed with instructions to remand to the Bankruptcy Court for further
proceedings consistent with this opinion. Any future appeals shall return to this panel.
fn *
Honorable D. Brooks Smith, United States Circuit Judge for the Third Circuit, assumed Chief Judge status on
October 1, 2016.
fn 1
For the purpose of determining EFIH's duty to pay any make-whole, the Bankruptcy Court assumed that it was
"solvent and able to pay all allowed claims of [its] creditors in full." In re Energy Future Holdings Corp., 527 B.R. at
183 . We do the same. Because we do not have any briefing on the matter even without that assumption, we do
not consider whether insolvency might have affected EFIH's obligations.
fn 2
In Sections A and B, we refer for convenience to the First Lien Indenture simply as the "Indenture." Likewise, we
mean the First Lien Notes and First Lien Noteholders when we refer to "the Notes" or "the Noteholders" in these
Sections. Thereafter the two terms mean all debt instruments and their holders under both the First Lien and
Second Lien Indentures, which themselves may be referred to collectively as the "Indentures."
fn 3
Even though a debtor cannot prepay what is already due, courts have enforced prepayment premiums after
acceleration when the debtor has intentionally defaulted in order to avoid the premium. See e.g., In re S. Side
House, LLC, 451 B.R. at 269 ; Northwestern, 816 N.Y.S.2d at 836 .
fn 4
Because we hold that the Noteholders are entitled to the make-whole, we do not reach the Trustees' alternative
arguments that the Bankruptcy Court should have lifted the automatic stay to permit rescission of the Notes'
acceleration or that the Court should have allowed the Noteholders a contingent claim for the make-whole or a
claim for contract damages.
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Ambro, Circuit Judge
We address what happens when one provision of an indenture for money loaned provides that the debt is accelerated
if the debtor files for bankruptcy and while in bankruptcy it opts to redeem that debt when another indenture provision
provides for a redemption premium. Does the premium, meant to give the lenders the interest yield they expect, fall
away because the full principal amount is now due and the noteholders are barred from rescinding the acceleration of
debt? We hold no.
I. BACKGROUND
A. The Notes
Energy Future Intermediate Holding Company LLC and EFIH Finance Inc. (collectively, "EFIH") borrowed in 2010
approximately $4 billion at a 10% interest rate by issuing Notes due in 2020 and secured by a first- [*2] priority lien on
their assets (the "First Lien Notes"). To protect (at least in part) the lenders' anticipated interest-rate yield, the
Indenture governing the loan (the "First Lien Indenture") provides in § 3.07, captioned "Optional Redemption," that
"[a]t any time prior to December 1, 2015, [EFIH] may redeem all or a part of the Notes at a redemption price equal to
100% of the principal amount of the Notes redeemed plus the Applicable Premium . . . and accrued and unpaid
interest" (emphasis in original). "Applicable Premium" is what we shall call the make-whole, or yield-protection,
contractual substitute for interest lost on Notes redeemed before their expected due date.
The First Lien Indenture contains an acceleration provision in § 6.02 that makes "all outstanding Notes . . . due and
payable immediately" if EFIH files a bankruptcy petition. The same provision also gives the First Lien Noteholders the
right to "rescind any acceleration [of] the Notes and its consequences[.]"
EFIH borrowed funds again in 2011 and 2012 by issuing two sets of Notes secured by a second-priority lien on its
assets (the "Second Lien Notes"). As with the First Lien Noteholders, EFIH promised to pay holders of the Second
Lien Notes (the "Second Lien Noteholders") a make-whole premium—in a provision essentially identical to the one
quoted above—if it chose to redeem the Second Lien Notes, at its option, on or before a date certain (May 15, 2016
for Second Lien Notes set to mature in 2021 and March 1, 2017 for those maturing in 2022).
The Indenture for the Second Lien Notes (the "Second Lien Indenture") contains an acceleration provision different
from § 6.02 of the First Lien Indenture: if EFIH files a bankruptcy petition, "all principal of and premium, if any, interest
. . .[,] and any other monetary obligations on the outstanding Notes shall be due and payable immediately[.]" Second
Lien Indenture § 6.02 (emphases added). Like the First Lien Noteholders, the Second Lien Noteholders have the right
to "rescind any acceleration [of] the Notes and its consequences" under § 6.02.
B. Refinancing the First Lien Notes
When market interest rates went down, EFIH considered refinancing the Notes. Refinancing outside of bankruptcy
would have required it to pay the make-whole premium. See In re Energy Future Holdings Corp., 527 B.R. 178 , 188
(Bankr. D. Del. 2015). By filing for bankruptcy, however, EFIH believed it might avoid the premium. So on November
1, 2013, it filed an 8-K form with the Securities and Exchange Commission "disclosing [its] proposal [whereby] . . .
EFIH would file for bankruptcy and refinance the Notes without paying any make-whole amount." Id . (internal
quotation marks omitted).
Six months later, on April 29, 2014, EFIH and other members of its corporate family filed Chapter 11 bankruptcy
petitions in the Bankruptcy Court for the District of Delaware. Once in bankruptcy, EFIH sought to "take advantage of
highly favorable debt market conditions to refinance," beginning with the First Lien Notes. Id. at 189 . It asked the
Bankruptcy Court for leave to borrow funds to pay them off and to offer a settlement to any of its First Lien
Noteholders who agreed [*3] to waive their right to the make-whole. Id. at 182 , 189 .
Fearing loss of the income stream EFIH had promised, the Trustee for the First Lien Noteholders—Delaware Trust
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Company—filed an adversary proceeding on May 15, 2014. It sought a declaration that refinancing the First Lien
Notes would trigger the make-whole premium.
EFIH's bankruptcy filing caused the "[First Lien] Notes [to] be[come] due and payable immediately" under Indenture §
6.02, subject to the right of their holders to rescind acceleration. So the Trustee also requested a declaration that it
could rescind the First Lien Notes' acceleration without violating the automatic stay of creditors' acts to enforce their
remedies once bankruptcy occurs, 11 U.S.C. § 362 . However, should the stay apply, the Trustee asked the Court to
lift it.
When the Bankruptcy Court did not act, on June 4, 2014, the holders of a majority of the principal amount of the First
Lien Notes sent a notice to EFIH rescinding acceleration, contingent on relief from the automatic stay. Two days later,
the Bankruptcy Court granted EFIH's motion to refinance. It ruled, however, that the refinancing would not prejudice
the First Lien Noteholders' rights in the pending adversary proceeding.
On June 19, 2014, EFIH paid off the First Lien Notes and refinanced the debt at a much lower interest rate of 4.25%,
saving "an estimated $13 million in interest per month." In re Energy Future Holdings Corp., 527 B.R. at 189 . This of
course disadvantaged the First Lien Noteholders, who had contracted to receive interest at 10% until the Notes' full
maturity in 2020. EFIH did not compensate the loss set by contract by paying the make-whole, which would have been
approximately $431 million.
C. Refinancing the Second Lien Notes
Shortly after entering bankruptcy, EFIH declared in an SEC 8-K filing that it "reserve[d] the right to . . . redeem . . .
some or all of the outstanding . . . Second Lien Notes" but asserted that it "[wa]s under no obligation to do so." See In
Re Energy Future Holdings Corp., No. 14-50363 (Bankr. D. Del.), Docket Entry 181, A-222. Aware of this, as well as
the First Lien Noteholders' predicament, the Trustees for the Second Lien Noteholders—Computershare Trust
Company, N.A. and Computershare Trust Company of Canada—filed their own adversary proceeding on June 16,
2014.
Like the First Lien Trustee, the Second Lien Trustees sought a declaration that EFIH would have to pay the makewhole if it chose to refinance the Second Lien Notes. The Second Lien Noteholders also issued a notice rescinding
acceleration of that debt and requested retroactive relief from the automatic stay so that the rescission could take
effect.
With the Bankruptcy Court's permission, EFIH refinanced a portion of the Second Lien Notes on March 10,
2015—again without paying the yield-protection amount.
D. First Lien Make-Whole Litigation
Nine months after granting leave to refinance the First Lien Notes, the Bankruptcy Court considered whether EFIH
had to pay the make-whole. In re Energy Future Holdings Corp., 527 B.R. at 191-95 . The holding was that it did not.
Id .
Although EFIH's obligation to pay the make-whole appears in § 3.07 of the [*4] First Lien Indenture, the Court
focused its reasoning on the acceleration provision in § 6.02. Because it took effect when EFIH entered bankruptcy
but made no mention of the make-whole, the Court concluded that none was due.1
It further held that the automatic stay prevented the First Lien Noteholders' attempt to rescind the Notes' acceleration.
Id. at 197 . Finally, after trial in 2015, it denied the Trustee's motion to lift the stay retroactively "to a date on or before
June 19, 2014, to allow the Trustee to . . . decelerate the Notes." In re Energy Future Holdings Corp., 533 B.R. 106 ,
116 (Bankr. D. Del. 2015).
These rulings put the First Lien Noteholders in a Catch-22. When EFIH filed for bankruptcy, the maturity of its debt
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accelerated. This, according to the Bankruptcy Court, cut off the First Lien Noteholders' right to yield-protection.
Rescission of the acceleration would have restored that right. But rescission was blocked by the automatic stay, which
the Court refused to lift.
The District Court for the District of Delaware affirmed the Bankruptcy Court's rulings in February 2016. In re Energy
Future Holdings Corp., No. CV 15-620 RGA, [2016 BL 42871], 2016 U.S. Dist. LEXIS 18201 , [2016 BL 42871], 2016
WL 627343 , at *1-3 (D. Del. Feb. 16, 2016).
E. Second Lien Make-Whole Litigation
The Second Lien Noteholders fared no better than the First Lien Noteholders. Six months after EFIH refinanced a
portion of the Second Lien Notes, the Court considered the Second Lien Noteholders' entitlement to the make-whole.
In construing the Second Lien Indenture's provisions, the Court adopted its findings and conclusions from the makewhole litigation for the First Lien Noteholders. After rejecting arguments based on the few differences between the
First and Second Lien Indentures' texts, the Court held that the Second Lien Noteholders also were not entitled to
yield-protection. In re Energy Future Holdings Corp., 539 B.R. 723 , 733 (Bankr. D. Del. 2015). The District Court
again affirmed. In re: Energy Future Holdings Corp., No. CV 15-1011-RGA, 2016 U.S. Dist. LEXIS 48671 , [2016 BL
122720], 2016 WL 1451045 , at *4 (D. Del. Apr. 12, 2016).
****
The First and Second Lien Trustees brought appeals on behalf of their respective Noteholders, which we
consolidated. They argue the Bankruptcy and District Courts erred by holding that the Indentures did not require
payment of the make-whole when EFIH redeemed the Notes after their maturity had accelerated.
II. JURISDICTION AND GOVERNING LAW
We have jurisdiction to hear appeals from the Bankruptcy and District Courts in this Circuit under 28 U.S.C. §§ 158
and 1291 . Statutory construction and contract interpretation are legal questions reviewed anew by us. The contracts
at issue—the Indentures that control the Notes—are governed by New York law. First Lien Indenture § 13.08; Second
Lien Indenture § 13.08.
"When interpreting state law, we follow a state's highest court; if that state's highest court has not provided guidance,
we are charged with predicting how that court would resolve the issue." Illinois Nat. Ins. Co. v. Wyndham Worldwide
Operations, Inc., 653 F.3d 225 , 231 (3d Cir. 2011). "To do so, we must take into consideration: (1) what that court has
said in related areas; (2) the decisional law of the state intermediate courts; (3) federal cases interpreting [*5] state
law; and (4) decisions from other jurisdictions that have discussed the issue." Id.
Here we look to the New York Court of Appeals, which has held that "[t]he fundamental, neutral precept of contract
interpretation is that agreements are construed in accord with the parties' intent." Greenfield v. Philles Records, Inc.,
98 N.Y.2d 562 , 780 N.E.2d 166 , 170 , 750 N.Y.S.2d 565 (N.Y. 2002) (internal citations and quotation marks omitted).
"The best evidence of what parties to a written agreement intend is what they say in their writing." Id . "It is the role of
the courts to enforce the agreement made by the parties—not to add, excise or distort the meaning of the terms they
chose to include, thereby creating a new contract under the guise of construction." NML Capital v. Republic of
Argentina, 17 N.Y.3d 250 , 952 N.E.2d 482 , 489-90 , 928 N.Y.S.2d 666 (N.Y. 2011). "Adherence to these principles is
particularly appropriate in a case like this involving interpretation of documents drafted by sophisticated, counseled
parties and involving the loan of substantial sums of money." Id .
III. ANALYSIS
A. The First Lien Indenture
Although both Indentures contains many provisions, this case centers on the words of but two: §§ 3.07 and 6.02.2 The
former, noted earlier as titled "Optional Redemption," states when the make-whole is due: "At any time prior to
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December 1, 2015, the Issuer may redeem all or a part of the Notes at a redemption price equal to 100% of the
principal amount of the Notes redeemed plus the Applicable Premium [i.e., the make-whole] . . . and accrued and
unpaid interest" (emphasis in original). Indenture § 3.07. The premium decreases annually on a sliding scale between
December 1, 2015 and November 30, 2018. From December 1, 2018 until the Notes' maturity date in 2020, the Notes
may be optionally redeemed without payment of a premium. See Indenture §§ 1.01 (defining "Applicable Premium"
and providing formula for its application) & 3.07(d) (setting premium amount for redemptions after December 1, 2015).
Section 6.02 provides that on the filing of a bankruptcy petition by EFIH "all outstanding Notes shall be due and
payable immediately without further action or notice." Indenture § 6.02; see also id. § 6.01 (defining bankruptcy as an
event of default).
Any duty to pay the make-whole comes from § 3.07. It leaves us with three questions: was there a redemption; was it
optional; and if yes to both, did it occur before December 1, 2015?
Section 3.07 does not define "redemption." As a redemption "usu[ally] refers to the repurchase of a bond before
maturity," Black's Law Dictionary 1390 (9th ed. 2009), EFIH contends that we should limit the term to mean only
repayments of debt that pre-date the debt's maturity. Section 6.02 accelerated the Notes' maturity to the date EFIH
entered bankruptcy—April 29, 2014. It refinanced the Notes several weeks later. Thus it argues that its post-maturity
refinancing was not a redemption.
But contrary to that position, New York and federal courts deem "redemption" to include both pre-and post-maturity
repayments of debt. See e.g., Chesapeake Energy Corp. v. Bank of N.Y. Mellon, 773 F.3d 110 , 116 (2d Cir. 2014) (in
interpreting New York law, to "redeem" is to "repay[] . . . a debt security . . . at or before maturity" (quoting Barron's
Dictionary of Finance [*6] and Investment Terms 587 (8th ed. 2010)); Treasurer of New Jersey v. U.S. Dep't of
Treasury, 684 F.3d 382 , 388 (3d Cir. 2012) (discussing regulations permitting bondholders to "present . . . longmatured savings bond[s] for redemption"); Fed. Nat'l Mortg. Ass'n v. Miller, 123 Misc. 2d 431 , 473 N.Y.S.2d 743 , 744
(N.Y. Sup. Ct. 1984) ("debtor may redeem" mortgage by "pay[ing] . . . accelerated debt"); see also N.Y. U.C.C. §
9-623 , Official Comment No. 2 ("To redeem the collateral . . . of a secured obligation [that] has been accelerated, it
would be necessary to tender the entire balance."). Accordingly, EFIH's June 19, 2014 refinancing was a "redemption"
within the meaning of § 3.07.
Whether the redemption was "[o]ptional" is next up. EFIH argues that refinancing the Notes was not optional because
§ 6.02 made them "due and payable immediately without further action or notice" once it was in bankruptcy. EFIH,
however, filed for Chapter 11 protection voluntarily. Once there, it had the option, per its plan of reorganization, to
reinstate the accelerated Notes' original maturity date under Bankruptcy Code § 1124(2) rather than paying them off
immediately. It chose not to do so, and instead followed the path laid out six months before in its SEC 8-K filing.
EFIH contends nonetheless that any redemption was mandatory rather than optional. But this contention does not
match the facts. Indeed "a chapter 11 debtor that has the capacity to refinance secured debt on better terms . . . is in
the same position within bankruptcy as it would be outside bankruptcy, and cannot reasonably assert that its
repayment of debt is not 'voluntary.'" Scott K. Charles & Emil A. Kleinhaus, Prepayment Clauses in Bankruptcy, 15
Am. Bankr. Inst. L. Rev. 537, 552 (2007).
Events leading up to the post-petition financing on June 19, 2014 demonstrate that the redemption was very much at
EFIH's option. To repeat, months before its Chapter 11 filing EFIH announced its plan to redeem the Notes before
their stated maturity date. In re Energy Future Holdings Corp., 527 B.R. at 189 . And after filing for bankruptcy, it
produced another 8‑K stating that it may, "but [wa]s under no obligation" to, redeem the similarly situated Second Lien
Notes. In Re Energy Future Holdings Corp., No. 14-50363 (Bankr. D. Del.), Docket Entry 181, A-222.
The irony is that the Noteholders did not want to be paid back on June 19, 2014. They attempted to rescind the Notes'
acceleration on June 4, 2014, but were blocked by the automatic stay. In re Energy Future Holdings Corp., 533 B.R. at
108 . When EFIH redeemed the Notes, it did so "on a non-consensual basis," that is, over the Noteholders' objection.
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J.A. 1214. Logic leaves no doubt this redemption of the Notes was "[o]ptional" under § 3.07.
And, only to close the loop, all this occurred before December 1, 2015. Hence § 3.07 on its face requires that EFIH
pay the Noteholders the yield-protection payment.
B. The Relationship Between §§ 3.07 And 6.02 (Or Whether § 6.02, Once Triggered, Annuls § 3.07)
At oral argument, EFIH's counsel described §§ 3.07 and 6.02 as "different pathways" that we must choose between.
Only the latter is relevant, the argument goes, because it addresses post-maturity payment more specifically than §
3.07, and specific contract provisions govern over more general ones. See Muzak Corp. v. [*7] Hotel Taft Corp., 1
N.Y.2d 42 , 133 N.E.2d 688 , 690 , 150 N.Y.S.2d 171 (N.Y. 1956).
It is not obvious why EFIH believes § 6.02 addresses the consequences of the June 2014 redemption more
specifically than § 3.07 or why we must choose between them. The two sections simply address different things: §
6.02 causes the maturity of EFIH's debt to accelerate on its bankruptcy, and § 3.07 causes a make-whole to become
due when there is an optional redemption before December 1, 2015. Rather than "different pathways," together they
form the map to guide the parties through a post-acceleration redemption. In any event, § 3.07 is the only provision
that specifically addresses redemptions.
To support its position, EFIH looks primarily to In re AMR Corp., 730 F.3d 88 (2d Cir. 2013). It focused on an
indenture's acceleration provision to determine whether a make-whole was due. Crucially, however, that provision
addressed outright whether a make-whole would be due following acceleration.
"[I]f an Event of Default referred to in . . . Section 4.01(g) [i.e., the voluntary filing of a bankruptcy petition] .
. . shall have occurred and be continuing, then and in every such case the unpaid principal amount of the
Equipment Notes then outstanding, together with accrued but unpaid interest thereon and all other
amounts due thereunder (but for the avoidance of doubt, without Make—Whole Amount), shall
immediately and without further act become due and payable without presentment, demand, protest or
notice, all of which are hereby waived.
Id. at 99 (emphasis added).

AMR is the easy case; just follow the text. The litigants took a route suggested by the New York Court of Appeals in
NML Capital v. Republic of Argentina: parties that want obligations to cease when accelerated should say so in their
agreement. 952 N.E.2d at 490 ("Had Argentina intended that its responsibility to pay interest twice a year cease upon
maturity, it could easily have clarified that intent in any number of ways.").
In our case, § 6.02 makes no mention of the make-whole. EFIH argues that this silence saps § 3.07's effect. On a
general note, that reading would cross cords with our duty to "give full meaning and effect to all of [the Indenture's]
provisions." Chesapeake Energy Corp., 773 F.3d at 113-14 (internal quotation marks omitted). "Contracts are . . . to
be interpreted to avoid inconsistencies and to give meaning to all [their] terms." Barrow v. Lawrence United Corp., 146
A.D.2d 15 , 18 , 538 N.Y.S.2d 363 (N.Y. App. Div. 1989). More specifically, EFIH's interpretation conflicts with the New
York Court of Appeals' statement that "[w]hile it is understood that acceleration advances the maturity date of the debt,
" there is no "rule of New York law declaring that other terms of the contract not necessarily impacted by acceleration .
. . automatically cease to be enforceable after acceleration." NML Capital, 952 N.E.2d at 492 . Accordingly, § 3.07
stands on its own, unswayed by the Indenture's other provisions.
EFIH alternatively argues that §§ 6.02 and 3.07 are in conflict, so that only one may apply to the June 2014
redemption. Subsection 3.07(e) prescribes detailed notice procedures for EFIH to follow before redeeming the Notes,
while § 6.02 makes the Notes "due and payable immediately without further action or notice." If the notice [*8]
procedures were not followed, no redemption could follow. Yet EFIH offers no reason why it could not have complied
with § 3.07(e)'s notice procedures. In any event, it cannot use its own failure to notify to absolve its duty to pay the
make-whole. Any conflict between the two provisions in this instance is illusory.
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We know no reason why we should choose between §§ 3.07 and 6.02 when both plainly apply. By its own terms, §
3.07 governs the optional redemption embedded in the refinancing and requires payment of the make-whole. It
surpasses strange to hold that silence in § 6.02 supersedes § 3.07's simple script.
C. The Second Lien Indenture's Additional Language
As mentioned above, the Second Lien Indenture's acceleration provision contains words not present in the First Lien
Indenture. These additions make explicit in the Second Lien Indenture the link between acceleration under §6.02 and
the make-whole for an optional redemption per § 3.07. While for the First Lien Indenture these concepts are without
cross-reference and separate, in the Second Lien Indenture they are tied together. Sections 3.07 and 6.02 are not
merely compatible but complementary. In any event, the result is the same no matter the Indenture—there were
optional redemptions before a date certain, thereby triggering make-whole premiums.
When EFIH filed its bankruptcy petition, Second Lien Indenture § 6.02 caused "all principal of and premium, if any,
interest . . . [,] and any other monetary obligations on the outstanding [Second Lien] Notes [to] be[come] due and
payable immediately" (emphasis added). Compare First Lien Indenture § 6.02 ("all outstanding Notes shall be due and
payable immediately"). The words "premium, if any," are most naturally read to reference § 3.07's "Applicable
Premium"—that is, the make-whole.
The most EFIH musters is that the Second Lien Indenture could have been even more specific by replacing "premium,
if any," with "a premium owed under section 3.07" or "Applicable Premium or other premium owed as if repayment
under this section were an Optional Redemption under section 3.07." EFIH's Br. at 24-25. But we see no reason to
demand such exactness. Indeed, EFIH has not suggested any other "premium" the drafters could have had in mind.
True, in a case called Momentive, the Bankruptcy Court for the Southern District of New York held the words
"premium, if any," were not specific enough to require payment of a make-whole in similar circumstances. In re MPM
Silicones, LLC, No. 14-22503-RDD, [2014 BL 250360], 2014 Bankr. LEXIS 3926 , [2014 BL 250360], 2014 WL
4436335 , at *13 (Bankr. S.D.N.Y. Sept. 9, 2014), aff'd, 531 B.R. 321 (S.D.N.Y. 2015) ("Momentive"). We believe,
however, the result in Momentive conflicts with that indenture's text and fails to honor the parties' bargain. For these
and additional reasons discussed below, we find it unpersuasive.
By including the words "premium, if any," in its acceleration provision, the Second Lien Indenture leaves no doubt that
§§ 3.07 and 6.02 work together. The latter is explicit that a premium is in play, and the only relevant premium
provision is the former. Thus both remained applicable following bankruptcy, and, pursuant to the agreement struck
with the Second Lien Noteholders, [*9] they are entitled to the make-whole.
D. The Effect of Acceleration on Make-Whole Provisions
Notwithstanding the result dictated by § 3.07's text in both Indentures, EFIH asserts that it should not have to pay the
make-whole because § 6.02 caused the Notes' maturity to accelerate before it paid them off. Citing a New York trial
court opinion, Nw. Mut. Life Ins. Co. v. Uniondale Realty Assocs., 11 Misc. 3d 980 , 816 N.Y.S.2d 831 , 836
(N.Y. Sup. Ct. 2006) ("Northwestern"), it argues that courts must close their eyes to make-whole provisions once a
debt's maturity has accelerated.
In interpreting laws of a state, we need not follow the judgments of its trial courts. See MRL Dev. I, LLC v. Whitecap
Inv. Corp., 823 F.3d 195 , 203 , 64 V.I. 724 (3d Cir. 2016) ("The Superior Court of the Virgin Islands . . . is not the
highest court of the Territory or even an intermediate appellate court, but rather a trial court. Accordingly, we are not
bound by Superior Court decisions" (internal brackets, citations, and quotation marks omitted)). But even if we were
inclined to do so here, EFIH's interpretation of Northwestern conflicts with the pronouncements of New York's highest
court, which we follow on questions of New York law. See Illinois Nat. Ins. Co., 653 F.3d at 231 .
As we noted above, the New York Court of Appeals stated unequivocally in NML Capital v. Republic of Argentina that
© 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
// PAGE 67

Delaware Tr. Co. v. Energy Future Intermediate Holding Co. (In re Energy Future Holdings, Corp.)), 842 F.3d 247 (3d Cir. 2016),

"[w]hile it is understood that acceleration advances the maturity date of the debt, [it was] unaware of any rule of New
York law declaring that other terms of the contract not necessarily impacted by acceleration . . . automatically cease to
be enforceable after acceleration." 952 N.E.2d at 492 . Put differently, contract terms like § 3.07 that are applicable
before acceleration remain so afterward.
In NML Capital, New York's highest Court answered several questions certified to it by the U.S. Court of Appeals for
the Second Circuit. Id. at 486 . Among them was "whether Argentina's obligation to make [certain contractually
established interest] payments to bondholders continued after maturity or acceleration of the indebtedness[.]" Id. at
486 . Argentina contended that, after the maturity of its debt had accelerated, bondholders were entitled only to their
principal and any accrued interest. Id. at 490 . Acceleration, it argued, terminated its duty to make biannual interest
payments mandated by the bond documents. Id. at 487 .
In rejecting those assertions, the New York Court of Appeals held that "in New York the consequences of acceleration
of the debt depend on the language chosen by the parties in the pertinent loan agreement." Id. at 492 . "Had
Argentina . . . intended that its responsibility to pay interest twice a year cease upon maturity, it could easily have
clarified that intent in any number of ways." Id. at 490 . For example, the bond documents could have specified that
the payment "obligation continued 'until' the maturity date" or could have provided "that interest payments were to be
made until the principal was due, thereby referring back to the loan maturity date." Id . However, because the bond
language that Argentina pay biannual interest payments made no reference to acceleration or maturity, it remained
effective following [*10] the bonds' acceleration. Id. at 493 . The takeaway for us is that § 3.07 applies no less
following acceleration of the Notes' maturity than it would to a pre-acceleration redemption.
Despite the New York Court of Appeals' holding in NML Capital and still riding the Northwestern horse, EFIH contends
that we should decline to require payment of the make-whole because the trial court declared that a "prepayment
premium will not be enforced under default circumstances in the absence of a clause which so states[.]" Northwestern,
816 N.Y.S.2d at 836 . It held that a mortgage lender who chose to foreclose following default was not entitled to a
"prepayment premium" because foreclosure had advanced the debt's maturity date. Id . "[P]repayment is a payment
before maturity[,]" but after foreclosure prepayment is impossible as the debt has become due and payable
immediately. Id. at 837 (emphasis in original). According to EFIH, Northwestern sets a rule that, unless an agreement
clearly provides for it, no make-whole payment is due after a note's acceleration.
No doubt prepayment premiums are the price of "an option voluntarily to prepay the loan and terminate the mortgage
before the maturity." In re S. Side House, LLC, 451 B.R. 248 , 267 (Bankr. E.D.N.Y. 2011), aff'd sub nom, U.S. Bank
Nat. Ass'n v. S. Side House, LLC, No. 11-CV-4135 ARR, 2012 U.S. Dist. LEXIS 10824 , [2012 BL 26024], 2012 WL
273119 (E.D.N.Y. Jan. 30, 2012); accord Northwestern, 816 N.Y.S.2d at 836 . "[A]cceleration, by definition, advances
the maturity date of the debt so that payment thereafter is not prepayment but instead is payment made after
maturity[,]" and logically the option to prepay can no longer be exercised after maturity. Matter of LHD Realty Corp.,
726 F.2d 327 , 330-31 (7th Cir. 1984); D.I.S., LLC v. Sagos, 38 A.D.3d 543 , 832 N.Y.S.2d 581 , 582 (N.Y. App. Div.
2007) ("prepayment" penalty did not apply to tender of mortgage principal and interest following acceleration because
post-acceleration payments are not "prepayments").
Unlike prepayment, however, "redemption" of "a debt security" may occur "at or before maturity." Chesapeake Energy
Corp., 773 F.3d at 116 (emphasis added). Thus, while a premium contingent on "prepayment" could not take effect
after the debt's maturity,3 a premium tied to a "redemption" would be unaffected by acceleration of a debt's maturity.
Our understanding of New York law is that it follows a logical path: prepayments cannot occur when payment is now
due by acceleration of the debt's maturity. If parties want to mandate a "prepayment" premium following acceleration,
they must clearly state it in their agreement. This is the Northwestern rule.
Recently, however, bankruptcy courts, including the Bankruptcy Court here, have stretched Northwestern beyond its
language and applied its clear-statement rule to yield-protection payments not styled as prepayment premiums. In the
Momentive case we mentioned in our discussion of the Second Lien Indenture, a Bankruptcy Court considered
© 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
// PAGE 68

Delaware Tr. Co. v. Energy Future Intermediate Holding Co. (In re Energy Future Holdings, Corp.)), 842 F.3d 247 (3d Cir. 2016),

language similar to that of both Indentures and nearly identical to the text of the Second Lien Indenture. Like the
Indentures here, the Momentive indenture required payment of a make-whole on optional redemptions occurring
before a particular date. Momentive, [2014 BL 250360], 2014 Bankr. LEXIS 3926 , [2014 BL 250360], 2014 WL
4436335 , at *13. The Court, however, disallowed the lenders' claim for a [*11] make-whole, declaring it "well-settled
law in New York" that a make-whole, like a prepayment premium, will only be due on a default and acceleration "when
a clear and unambiguous clause calls" for it. Momentive, [2014 BL 250360], 2014 Bankr. LEXIS 3926 , [2014 BL
250360], 2014 WL 4436335 , at *12-*13 (citing Northwestern). The Delaware Bankruptcy Court followed the same line,
declining to enforce the make-whole provision because "an indenture must contain express language requiring
payment of a prepayment premium upon acceleration; otherwise, it is not owed." In re Energy Future Holdings Corp.,
527 B.R. at 192 (construing First Lien Indenture); accord In re Energy Future Holdings Corp., 539 B.R. at 733
(construing Second Lien Indenture).
By denying the make-whole after the Notes' acceleration, the Bankruptcy Court pushed the Northwestern rule beyond
its language and underlying policy concerns. First, its application of the rule is off point because § 3.07 in the
Indentures does not use the word "prepayment." Northwestern responds, in part, to the linguistic paradox created by
the idea of a prepayment following acceleration. "Once the maturity date is accelerated to the present, it is no longer
possible to prepay the debt before maturity." Northwestern, 816 N.Y.S.2d at 834 . That is why, if parties want a
"prepayment" premium to survive acceleration and maturity, they must clearly state it.
The Indentures here present no linguistic tension to resolve. Nothing in § 6.02 negates the premium § 3.07 requires if
an optional redemption occurs before a stated date. Acceleration here has no bearing on whether and when the
make-whole is due.
EFIH argues that, even though § 3.07 does not use the word "prepayment," the make-whole is in substance a
prepayment premium, and thus the Northwestern rule should apply. But we must give effect to the "words and
phrases" the parties chose. Chesapeake Energy Corp., 773 F.3d at 113-14 ; NML Capital, 952 N.E.2d at 489-90 . By
avoiding the word "prepayment" and using the term "redemption," they decided that the make-whole would apply
without regard to the Notes' maturity.
Moreover, beneath the Northwestern holding was a policy concern that lenders should not be permitted "to recover
prepayment premiums after default and acceleration in order to preserve an income stream . . . absent any 'voluntary'
prepayment." Northwestern, 816 N.Y.S.2d at 836 . There the mortgagee seeking the prepayment premium had
elected to foreclose in order to recoup its investment immediately. Id. at 833 . Ordinarily, by electing to accelerate the
debt, a lender forgoes its right to a stream of payments in favor of immediate repayment. Matter of LHD Realty Corp.,
726 F.2d at 331 & n.4. The Northwestern Judge was concerned that lenders should not be able to seek immediate
repayment and pile on by also receiving a premium. Here, by contrast, the Noteholders did not seek immediate
payment. EFIH voluntarily redeemed the Notes over the Noteholders' objection. Hence even the policy guiding
Northwestern does not reach this case.
Finally, to repeat what we said at the outset, by declining to enforce § 3.07 after acceleration, the Bankruptcy Court
ran afoul of New York authority by failing to enforce a contract provision— § 3.07—not affected by acceleration. NML
Capital, 952 N.E.2d at 492 . To reach [*12] its conclusion, it followed Momentive, which described "automatic
acceleration clauses" as "negating" the effect of make-whole redemption provisions. Momentive, [2014 BL 250360
], 2014 Bankr. LEXIS 3926 , [2014 BL 250360], 2014 WL 4436335 , at *14. That is not what NML Capital tells us.
EFIH answers that the Noteholders should have taken note of bankruptcy courts' novel application of Northwestern
and insisted on clearer language in the Indenture. See e.g., In re Anchor Resolution Corp., 221 B.R. 330 , 334 (Bankr.
D. Del. 1998) ("If the maturity of any Series B Note shall be accelerated . . . [,] there shall become due and payable . .
. as compensation to the holders . . . a premium equal to the Make-Whole Amount."). But this puts the burden
backward; if EFIH wanted its duty to pay the make-whole on optional redemption to terminate on acceleration of its
debt, it needed to make clear that § 6.02 trumps § 3.07. See NML Capital, 952 N.E.2d at 490 . The burden to make
that showing is with EFIH. To place it on the Noteholders for EFIH's decision to redeem the Notes is a bridge too far.
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****
Our "primary objective . . . is to give effect to the intent of the parties as revealed by the language of their agreement."
Chesapeake Energy Corp., 773 F.3d at 113-14 . The language of the First Lien Indenture requires EFIH to pay a
make-whole if it redeems the First Lien Notes at its option before December 1, 2015, and the Second Lien Indenture
requires the same for redemptions of Second Lien Notes before May 15, 2016 or March 1, 2017 (depending on the
initial maturity date of the particular debt instruments). EFIH redeemed the First Lien Notes at its option on June 19,
2014 and redeemed a portion of the Second Lien Notes on March 10, 2015. Redemptions, not prepayments,
occurred here, they were at the election of EFIH, and they occurred before the respective dates noted. Statements of
New York law by its highest Court and the federal Circuit Court in New York reinforce our conclusion that EFIH must
pay the make-whole per the Indenture language before us.4
The judgments of the District Court are reversed with instructions to remand to the Bankruptcy Court for further
proceedings consistent with this opinion. Any future appeals shall return to this panel.
fn *
Honorable D. Brooks Smith, United States Circuit Judge for the Third Circuit, assumed Chief Judge status on
October 1, 2016.
fn 1
For the purpose of determining EFIH's duty to pay any make-whole, the Bankruptcy Court assumed that it was
"solvent and able to pay all allowed claims of [its] creditors in full." In re Energy Future Holdings Corp., 527 B.R. at
183 . We do the same. Because we do not have any briefing on the matter even without that assumption, we do
not consider whether insolvency might have affected EFIH's obligations.
fn 2
In Sections A and B, we refer for convenience to the First Lien Indenture simply as the "Indenture." Likewise, we
mean the First Lien Notes and First Lien Noteholders when we refer to "the Notes" or "the Noteholders" in these
Sections. Thereafter the two terms mean all debt instruments and their holders under both the First Lien and
Second Lien Indentures, which themselves may be referred to collectively as the "Indentures."
fn 3
Even though a debtor cannot prepay what is already due, courts have enforced prepayment premiums after
acceleration when the debtor has intentionally defaulted in order to avoid the premium. See e.g., In re S. Side
House, LLC, 451 B.R. at 269 ; Northwestern, 816 N.Y.S.2d at 836 .
fn 4
Because we hold that the Noteholders are entitled to the make-whole, we do not reach the Trustees' alternative
arguments that the Bankruptcy Court should have lifted the automatic stay to permit rescission of the Notes'
acceleration or that the Court should have allowed the Noteholders a contingent claim for the make-whole or a
claim for contract damages.
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More Leeway for Out-of-Court Workouts Squeezing Minority Creditors
BNA Snapshot
• Decision gives debtors more options for out-of-court workouts, but may lead to greater risk and costs, expert says
• Agreements compelling creditors to consent to share in distribution didn't violate federal statute prohibiting modification of
rights of indenture holders

By Daniel Gill
A split federal appeals panel approved an out-of-court restructuring agreement over the
objection of a single creditor, interpreting and potentially eroding creditor protections found in
the Trust Indenture Act of 1939 and giving debtors more options for restructuring ( Marblegate
Asset Mgmt., LLC v. Educ. Mgmt. Fin. Corp. , 2017 BL 12251, 2d Cir., No. 15-2141-cv(CON),
1/17/17).
Judge Raymond Lohier of the Second Circuit Court of Appeals wrote the Jan. 17 opinion for the
majority, overruling the Southern District of New York and holding that the TIA did not bar agreements between Education
Management Corp. and most of its creditors owed about $1.5 billion to restructure the company's debts.
While the majority of the court decided the applicable TIA provision was ambiguous and required judicial interpretation, Judge
Chester J. Straub, in dissent, found that language of the statute was clear and provided that the rights of indenture holders
couldn't be altered by the agreements.
The dissent condemned the out-of-court restructuring as “collusively engineered” to exclude the minority bondholders in
violation of the TIA.
The agreement forced the company's bond-holders to agree to a modification of the indenture's “core payment terms” or
receive no payment at all, Straub wrote, thereby violating the TIA.
One expert told Bloomberg BNA that the result of the decision reduces the leverage of minority bondholders and increases
risk and costs associated with out-of-court restructurings.
The Deal
Finding itself unable to manage its $1.3 billion in secured and $217 million unsecured debt, EDMC and an ad hoc committee
of its creditors worked out a deal that amounted to a restructuring of its debt obligations. The agreement was designed to
incentivize creditors to consent to it, the court said, and provided that non-consenting unsecured creditors would receive
nothing from the new company purchasing all EDMC's assets.
Marblegate Asset Management, LLC was the sole non-consenting creditor. It sued to block the transaction in federal court, on
grounds the agreement violated Section 316(b) of the TIA, which provides that the rights of indenture holders can't be
changed without their consent. The district court agreed and blocked the deal.
Staying Out of Bankruptcy Court
The case “would have been a non-event had EDMC been in a position to use the bankruptcy process to restructure,” Karol K.
Denniston, a partner in the restructuring department of Squire Patton Boggs, San Francisco, told Bloomberg BNA by e-mail
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Jan. 18.
In Chapter 11, which protects companies (or individuals) from creditors while they seek to reorganize their debt or liquidate
pursuant to a plan which must be approved by the bankruptcy court, EDMC could likely have achieved the same result by
confirming a plan over Marblegate's objection, essentially “cramming down” their interest, in the jargon of the Bankruptcy
Code.
However, EDMC, a for-profit higher education company “that relies heavily on federal funding” would lose its eligibility for such
funding if it filed for bankruptcy, the court explained.
Effect on Workouts
The decision “has reduced the leverage of non-consenting minority bondholders looking for better treatment,” Denniston told
Bloomberg BNA. But it also opens the door for parties “now looking for ways to implement out-of-court restructurings through
heavily negotiated restructuring and support agreements,” she said.
Denniston also said that the decision could lead to increased risk and costs associated with out-of-court workouts. She said
that restructuring outside of bankruptcy court leaves fraudulent transfer and successor liability claims open to future litigation,
where a Chapter 11 plan confirmation order would often resolve such issues with finality. “This kind of litigation is expensive
and time consuming and something that most issuers and holders [of indentures] want to avoid or at least limit,” she said.
Judge José A. Cabranes joined in the decision.
Sean E. O'Donnell, Akin Gump Strauss Hauer & Feld LLP, New York, argued for Marblegate. EDMC was represented by Emil
A. Kleinhaus, Wachtell, Lipton, Rosen & Katz, New York, and Antonia M. Apps, Milbank, Tweed, Hadley & McCloy LLP
argued for an intervening committee of creditors in the case.
To contact the reporter on this story: Daniel Gill in Washington at dgill@bna.com
To contact the editor responsible for this story: Jay Horowitz at JHorowitz@bna.com
For More Information
Full text at http://www.bloomberglaw.com/public/document/Marblegate_Asset_Mgmt_LLC_v_Educ_Mgmt_Fin_Corp_No_1521
24cvL_2017_.
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Court Reverses Pro-Bondholder Ruling in Distressed-Debt Case
By Steven Church and Bob Van Voris
Financially distressed companies won a victory over bondholders when a court ruled that federal
law doesn't always protect creditors when a company restructures and makes it impossible for
them to collect ( Marblegate Asset Mgmt., LLC v. Educ. Mgmt. Fin. Corp. , 2017 BL 12251, 2d
Cir., No. 15-2141-cv(CON), 1/17/17).
A federal appeals court in New York Jan. 17 sided with Education Management Corp., which
had appealed a ruling that had blocked its attempt to restructure $1.5 billion in debt, in a case
that critics claimed could upend the $225 billion distressed-debt market.
The court rejected a 2015 decision limiting the restructuring options of corporate borrowers. In that case, U.S. District Judge
Katherine Polk Failla ruled after a trial that Education Management's plan violated the Trust Indenture Act, a law passed
during the Depression to protect bondholders. In doing so, the appeals court also rejected arguments from Marblegate Asset
Management LLC, which opposed the plan.
Letting Failla's ruling stand would have barred “any conduct that could influence the value of a note or a bondholder's practical
ability to collect payment,” two of the three judges reviewing the case wrote.
The case has been watched closely by distressed companies seeking maximum flexibility in reducing debt and bondholders
that fear losing repayment protections.
Compromise Reached
Caesars Entertainment Corp., for one, was accused of violating the act by second-lien bondholders, led by billionaire David
Tepper's Appaloosa Management LP. Like Education Management, Caesars had moved assets away from creditors and
made other changes that hurt creditor's chances of being fully repaid. Because Caesars did not change the core terms of its
debt contract, it argued its actions were lawful.
After two years of court battles and negotiations aimed at settling the bondholder allegations, Caesars compromised. On Jan.
17, the reorganization deal won approval by the judge overseeing the bankruptcy case of the company's operating unit.
In the Education Management dispute, Failla had ruled that the company's plan would force unsecured creditors to choose
between accepting stock in a reorganized company or standing aside as assets that could have covered their debts were
transferred out of reach. The restructuring was backed by 99 percent of senior lenders owed $1.3 billion and 90 percent of
bondholders owed $217 million.
One judge in the case took the unusual step of writing a dissenting opinion, arguing that Marblegate was correct. Because the
bondholder had no way of collecting, Education Management had violated the act even though it never actually changed the
core bond terms, wrote U.S. Circuit Judge Chester Straub.
To contact the reporters on this story: Steven Church in Wilmington, Delaware at schurch3@bloomberg.net; Bob Van Voris in
federal court in Manhattan at rvanvoris@bloomberg.net
To contact the editors responsible for this story: David Glovin at dglovin@bloomberg.net Andrew Martin
For More Information
Full text at: http://www.bloomberglaw.com/public/document/Marblegate_Asset_Management_v_Education_Management_Corp
© 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
// PAGE 74

Court Reverses Pro-Bondholder Ruling in Distressed-Debt Case, Bankruptcy Law Reporter (BNA)

orati_Dock
©2017 Bloomberg L.P. All rights reserved. Used with permission

© 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
// PAGE 75

