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SCOTUS Clarifies ‘Actual Fraud' in Bankruptcy Code
BNA Snapshot

Husky Int'l Elecs., Inc. v. Ritz, U.S., No. 15-145, 5/16/16
Development: U.S. Supreme Court resolves a circuit split by holding that the term “actual fraud” encompasses fraudulent
conveyance schemes that don't involve a false representation.
Takeaway: Bankruptcy experts disagree with the majority's broad reading of the statute, favoring Justice Thomas's dissent.

By Diane Davis
May 16 — “Actual fraud” includes fraudulent conveyance schemes even when those schemes
don't involve a false representation, the U.S. Supreme Court held May 16 in its first bankruptcy
decision of the term ( Husky Int'l Elecs., Inc. v. Ritz, U.S., No. 15-145, 5/16/16).
Justice Sonia Sotomayor wrote the opinion for the 7-1 majority, reversing the U.S. Court of
Appeals for the Fifth Circuit and remanding the case. The court resolved a circuit split on
whether “actual fraud,” as used in Bankruptcy Code Section 523(a)(2)(A), requires a false
representation. That provision prohibits debtors from discharging debts “obtained by … false pretenses, a false
representation, or actual fraud.”
Practitioners and scholars who reacted to the decision were more or less united in their skepticism of the majority's reading of
the law. They also cautioned that a close reading of the opinion would be advisable.
“This case must be read carefully and completely to avoid being misled,” one professor told Bloomberg BNA. It can appear
quite broad at first glance, but ultimately the court limits the universe of debtors subject to the actual fraud language by
focusing on the requirement that the debtor used the fraud to obtain something, he said.
Another practitioner—who filed a brief on behalf of the debtor—suggested that on remand, the lower court may use the fact
that the debtor didn't obtain anything to find the debt in this case dischargeable.
The court's decision “further eviscerates the [Bankruptcy Code's] fresh start policy,” Prof. Charles J. Tabb, of counsel, Foley &
Lardner LLP and Mildred Van Voorhis Jones Chair in Law, University of Illinois, Champaign, Ill., told Bloomberg BNA May 16.
It “undermines the fresh start policy, greatly expanding the fraud exception far beyond its historical origins, to the detriment of
individual debtors,” according to Tabb. “There is no basis for thinking that Congress intended such a dramatic exception to the
fraud exception when it added the words ‘actual fraud.'”
Justice Clarence Thomas wrote a dissenting opinion, concluding that “actual fraud” doesn't encompass fraudulent transfer
schemes.
‘Sensible Presumption' of Additional Term
It is “sensible to presume” that when Congress amended the Bankruptcy Code in 1978 and added to debts obtained by “false
pretenses or false representations” an additional bankruptcy discharge exception for debts obtained by “actual fraud,” it didn't
intend the term “actual fraud” to “mean the same thing as the already-existing term ‘false representations,” the majority said.
The court found even stronger evidence that “actual fraud” encompasses the kind of conduct alleged to have occurred in this
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case in the phrase's historical meaning because at common law, “actual fraud” meant “fraud committed with wrongful intent.”
Since the “beginning of bankruptcy practice,” fraud has been “used to describe asset transfers that, like Ritz' scheme, impair a
creditor's ability to collect a debt,” the court said.
Justice Thomas Dissents
In his dissenting opinion, Thomas said, “[s]tatutory language must be read in context and a phrase gathers meaning from the
words around it.”
In his view, context “dictates that ‘actual fraud' ordinarily does not include fraudulent transfers because ‘that meaning does not
fit' with the rest of § 523(a)(2),” Thomas said.
‘Opinion Is Misguided.'
“The opinion is misguided and inexplicably conflates discharge denial under Section 727(a)(2) with the discharge exception
under 523(a)(2),” Tabb, who is an editor of Bloomberg Law: Bankruptcy Treatise, told Bloomberg BNA.
According to Tabb, it's “hard to square the Court's decision with Field v. Mans ,” 516 U.S. 59 (1995), which held that the terms
in Section 523(a)(2)(A) should be interpreted in light of “elements that the common law has defined them to include” as of
1978, when the current Bankruptcy Code was adopted.
“It's also difficult to see how the debtor himself in this case ‘obtained' anything by the fraud, since it went to his company,”
Tabb said.
Not Duplicative
The majority said that interpreting “actual fraud” in Section 523(a)(2)(A) to encompass fraudulent conveyances wouldn't
render duplicative two of Section 523's other discharge exceptions because “actual fraud” captures much conduct not covered
by those other provisions. The court also didn't find a redundancy in Section 727(a)(2), which it said was broader in scope
than Section 523(a)(2)(A), but narrower in timing.
Section 727(a)(2), the court explained, prevents a debtor from discharging all of his debts if, within the year preceding the
bankruptcy petition, he “transferred, removed, destroyed, mutilated, or concealed” property “with intent to hinder, delay, or
defraud a creditor or an officer of the estate charged with custody of property.” The two provisions are “meaningfully different,”
the court said.
‘Obtained by' Actual Fraud?
G. Eric Brunstad, partner at Dechert LLP, Hartford, Conn., and adjunct professor of law at Georgetown University Law Center,
Washington, D.C., told Bloomberg BNA that he agrees with Justice Thomas’ dissent.
“By its plain terms, Section 523(a)(2)(A) applies only to a debt ‘obtained by' actual fraud,” Brunstad said.
“On remand, I believe the Fifth Circuit should find that the debt does not fall within the scope of Section 523(a)(2)(A) and that
it is fully dischargeable in Ritz’ bankruptcy case,” Brunstad said. He filed an amicus curiae brief in support of the
respondent/debtor Ritz.
“Most of the majority's opinion focuses on the meaning of the term ‘actual fraud' and whether a fraudulent conveyance may
constitute an example of ‘actual fraud,'” Brunstad said. “But as Justice Thomas explained, Section 523(a)(2)(A) applies only to
debts for property ‘obtained by' actual fraud, and, he noted, the relevant debt for $166,999.38 was not ‘obtained by' fraud,” he
said.
“Critically, the majority does not disagree,” Brunstad said, noting that the court in footnote 3, states that it is not deciding
whether the debt in question was “obtained by” actual fraud: “We take no position on that contention here and leave it to the
Fifth Circuit to decide on remand whether the debt to Husky was ‘obtained by’ Ritz’ asset-transfer scheme.”
“Given the Court's clear statement that it was not deciding whether the particular debt in the Husky case was ‘obtained by'
fraud, it seems fair to conclude that all the Court actually decided today was that a fraudulent transfer could be an example of
actual fraud, not whether Ritz’ particular obligation was actually non-dischargeable,” Brunstad said.
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Read Decision Cautiously
“This is the latest in a series of recent consumer bankruptcy cases that the Supreme Court should never have taken,” G. Ray
Warner, Professor of Law at St. John's University School of Law, Jamaica, N.Y., told Bloomberg BNA.
“Both the majority and dissent agree that the fraudulent conveyance issue that the Court resolves will almost never arise
because the ruling only applies when the debtor is the recipient of a fraudulent transfer and acted in collusion with the
transferor,” he said.
Imploring practitioners to read the opinion carefully, Warner said that “this case must be read carefully and completely to avoid
being misled.” “The first part of the majority opinion appears to create a very expansive ‘fraud' exception to discharge that
extends well beyond representational fraud to cover all sorts of actions designed to cheat or circumvent the rights of another,”
he said.
“But, the final section of the opinion eliminates almost all non-representational fraud from the exception by focusing on the
requirement that the debtor must have used fraud to obtain something. Thus, only the recipient of fraudulently transferred
property faces a discharge exception,” Warner said.
“The majority opinion misunderstands the nature of fraudulent transfer liability,” according to Warner. “It is liability owed to the
creditor group as a whole for the value of the property transferred,” he said. “That is more appropriately addressed as an
objection to discharge under Section 727. A fraudulent transfer does not create the debt owed to the particular creditor, and
thus does not fit into the Section 523 exception to discharge structure,” Warner said.
What's Next?
Following today's decision, “creditors will likely argue that bankruptcy courts can take into consideration conduct of the debtor
that occurs after a debt is incurred in making a decision as to whether a particular debt should be dischargeable,” Kate
Toomey, partner with Lewis Baach, Washington, D.C., told Bloomberg BNA.
“Up to this point, the inquiry was largely limited to what was done or said at the time the debt was incurred,” Toomey said.
“The issue that the Supreme Court was faced with was whether ‘actual fraud' requires that Ritz made some false statement to
Husky,” Toomey said. “Judge Sotomayor, writing for all of the Justices (except Justice Thomas), said that ‘actual fraud' does
not require proof that the bankrupt made a false statement to the creditor, but can be satisfied by fraudulent conduct, like
fraudulent transfers made for the purpose of keeping the money out of the hands of creditors.”
Toomey noted that Justice Thomas, in his dissent, “is actually addressing a slightly different question (and a different part of
the relevant statute) — not whether the scope of ‘actual fraud' requires a false statement — but whether, in this particular
case, Husky's debt was ‘obtained by' fraud.” “Justice Thomas’ point is that Ritz’ conduct, even though it was wrong, was not
related to Chrysalis’ debt to Husky — which seemed entirely legal. So the debt was not ‘obtained by actual fraud' which is
what is required to exempt it from discharge,” she said.
Background of Transactions
The case arose out of a Chapter 7 bankruptcy filed by Ritz in which his nonexempt assets were liquidated and the proceeds
were distributed to creditors. Before filing for bankruptcy, Ritz was a director and partial owner of Chrysalis Manufacturing
Corp., a circuit board manufacturer.
For four years, the petitioner sold and delivered electronic device components to Chrysalis. Chrysalis failed to pay Husky for
some of the goods delivered. While some of that debt was outstanding, Ritz transferred a substantial amount of funds from
Chrysalis to several other entities that he controlled.
Husky sued Ritz in Texas state court to hold him personally liable for the company's debt. After Ritz filed for bankruptcy
protection, Husky initiated an adversarial proceeding to have Ritz's debt declared non-dischargeable because Chrysalis had
not received any reasonably equivalent value for the funds transferred to Ritz's companies.
The district court held that Ritz was personally liable for the debt under Texas law, but the debt wasn't “obtained by … actual
fraud,” and could be discharged in bankruptcy.
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The Fifth Circuit affirmed, holding that the “actual fraud” exception to a bankruptcy discharge under Section 523(a)(2)(A)
requires that the debtor make some kind of false representation to the creditor ( Husky Int'l Elecs., Inc. v. Ritz (In re Ritz) , 787
F.3d 312 (5th Cir. 2015)(27 BBLR 809, 6/4/15)). Because respondent/debtor Daniel Lee Ritz, Jr.'s fraudulent transfer scheme
didn't involve a misrepresentation, he wasn't barred from discharging $163.999 in debt to petitioner Husky International
Electronics, Inc.
The petition for certiorari was granted Nov. 6, 2015 (27 BBLR 1512, 11/12/15).
The Court heard oral arguments March 1 (28 BBLR 275, 3/3/16)(28 BBLR 245, 2/25/16).
Shay Dvoretzky of Jones Day, Washington, D.C. represented the petitioner Husky International Electronics, Inc.; Erin E.
Murphy of Bancroft PLLC, Washington, D.C., represented the respondent Daniel Lee Ritz, Jr.; Sarah E. Harrington, Assistant
to the Solicitor General, U.S. Department of Justice, Washington, D.C., represented the U.S.
To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com
To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com
For More Information
Full text at: http://www.bloomberglaw.com/public/document/Husky_Intl_Electronics_v_Ritz_No_15145_2016_BL_154812_US_
May_16_2
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High Court's Husky Is ‘Narrow,' Leaves Unanswered Questions
BNA Snapshot
Development: Bankruptcy professors discuss the impact of U.S. Supreme Court's recent ruling in Husky Int'l Elecs., Inc. v. Ritz on
fraudulent conveyance litigation.
Takeaway: The Supreme Court's decision is a “narrow” one and leaves many unanswered questions for the Fifth Circuit to address
on remand.

By Diane Davis
May 19 — The U.S. Supreme Court's recent decision in Husky Int'l Elecs., Inc. v. Ritz is
“narrow” and leaves “a lot of work for the U.S. Court of Appeals for the Fifth Circuit on remand,”
according to bankruptcy scholars speaking May 18 at an American Bankruptcy Institute webinar.
In Husky Int'l Elecs., Inc. v. Ritz, U.S., No. 15-145, 5/16/16, Justice Sonia Sotomayor held in a
7–1 opinion that “actual fraud” includes fraudulent conveyance schemes even when those
schemes don't involve a false representation (28 BBLR 629, 5/19/16).
The court applied a “common sense” approach to defining “actual fraud” in Bankruptcy Code Section 523(a)(2)(A), reversed
the U.S. Court of Appeals for the Fifth Circuit's decision, and remanded the case. Justice Clarence Thomas dissented,
concluding that “actual fraud” doesn't encompass fraudulent transfer schemes.
On remand, the Fifth Circuit will have to determine whether the “debt to Husky was ‘obtained by' Ritz' asset-transfer scheme,”
the opinion states in footnote 3.
“This case is a lot like Stern v. Marshall , 2011 BL 165774, 131 S. Ct. 2594 (2011)(23 BBLR 817, 6/30/11), that creates a lot
more problems than it solves,” webinar moderator and ABI Editor-at-Large Bill Rochelle said. In Stern, the Supreme Court
held that even though Congress designated certain state law counterclaims as “core” proceedings, Article III of the U.S.
Constitution prohibits bankruptcy courts from finally adjudicating those claims.
Narrow Decision
“The Supreme Court's opinion in Husky is very narrow,” Prof. Anthony Casey of the University of Chicago Law School,
Chicago, said, but they “probably got it right.”
Casey, who researches and teaches on corporations, corporate bankruptcy and reorganization, finance, securities regulation,
civil procedure, and law and economics, signed on to an amicus curiae brief in support of the petitioner Husky International
Electronics, Inc.
The debtor/respondent Daniel Lee Ritz, Jr. “obtained assets by fraudulent transfer,” Casey said.
The majority focused on “what actual fraud means and said that it is the common law meaning — a broad concept,” Casey
said. According to the court, there are some redundancies and overlap in the statute, but not redundancies that don't make
sense, he said.
The court “left open” the question whether the debt to Husky was “obtained by” Ritz' fraudulent transfers, Casey said, but
remanded the case for a determination. The Fifth Circuit will have “a lot of work to do on remand,” he said.
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The majority decided the case on the most “narrow grounds” that it could, according to G. Eric Brunstad, partner at Dechert
LLP, Hartford, Conn., and adjunct professor of law at Georgetown University Law Center, Washington, D.C. Brunstad has
argued 10 cases before the Supreme Court and filed an amicus curiae brief in support of the respondent Ritz.
Ritz was the beneficiary of the transfers at most, he said. The Supreme Court “brushed aside” any discussion of beneficiaries
and “decided the decision very narrowly,” he said.
Agrees With Thomas' Dissent
Brunstad said he liked Thomas' dissent, which concluded that “[s]tatutory language must be read in context and a phrase
gathers meaning from the words around it.”
The dissent was more “textual,” Casey said.
“You just can't take the term ‘actual fraud' in a vacuum,” Brunstad said, about Thomas' dissent, but you must “take the term in
context with other words.”
There has to be fraud “at the inception of the debt,” Brunstad said, and there was no allegation of that in this case.
Thomas said that there was “bad conduct” here on the part of the debtor, but “not what Section 523(a)(2)(A) speaks to,”
Brunstad said, and acknowledged that he agreed with that analysis “completely.”
‘Unique' Facts in Case
In the absence of Justice Antonin Scalia on the bench, Thomas' dissent was the one “very loud voice,” Rochelle said.
The Supreme Court seems to be saying that “this is a bad guy,” Rochelle said, noting that the court seems to be going back
and forth on whether the bankruptcy court is a court of equity.
It is a “unique situation,” Casey said. The debtor “orchestrated the transactions and they are in bankruptcy.”
To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com
To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com
For More Information
Full text at: http://www.bloomberglaw.com/public/document/Husky_Intl_Electronics_v_Ritz_No_15145_2016_BL_154812_US_
May_16_2
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Both Sides Claim Victory in Statutory Injury SCOTUS Case
BNA Snapshot

Spokeo Inc. v. Robins , U.S., No. 13-1339, 5/16/16
Holding: Plaintiffs must show they suffered “concrete” injury to sue in federal court, top court reaffirms in a closely watched statutory
violation case. Congress can elevate an intangible harm to a concrete injury but a “bare procedural violation” won't be enough to
confer standing.
Potential Impact: The defense and plaintiffs' bar disagree on who won in this proposed class case, but agree that the decision will
spawn much more litigation over statutory violations and the standing doctrine.

By Perry Cooper
May 16 — Both sides claimed victory from the U.S. Supreme Court's holding in a closely
watched statutory violation suit May 16, that plaintiffs must show concrete—but not necessarily
tangible—injury to access the federal courts ( Spokeo Inc. v. Robins , U.S., No. 13-1339,
5/16/16).
Congress can elevate intangible harms to the status of legally cognizable concrete injuries,
Justice Samuel A. Alito Jr. wrote for the 6-2 court in the proposed class suit alleging violations of
a law covering credit report information.
But that doesn't mean a “bare procedural violation, divorced from any concrete harm” would satisfy the injury-in-fact
requirement of Article III, he said.
The court declined to determine whether plaintiff Thomas Robins's allegations that website Spokeo Inc. posted inaccurate, but
not necessarily negative, information about him are sufficiently concrete to confer standing.
Instead it sent the question back to the U.S. Court of Appeals for the Ninth Circuit to expand on its “incomplete” injury-in-fact
analysis.
Tangible and Intangible
Andrew J. Pincus, who argued for Spokeo, told Bloomberg BNA May 16 that the ruling is broad and says that an allegation of
a statutory violation by itself doesn't create standing.
“That legal theory is no longer permissible so that's going to change significantly how these cases are litigated and in fact
whether they can even be brought,” Pincus, of Mayer Brown LLP in Washington, said.
But counsel for Robins, Jay Edelson of Edelson P.C. in Chicago, said the court declined to adopt the “very extreme” standard
the defendants were pushing for—that only “real world” injuries are enough to confer standing.
“The court flatly rejected that,” he told Bloomberg BNA May 16. “Every single justice said that's not the case.”
The court went out of its way to say that “concrete” includes tangible and intangible harms, Edelson said. “That was always
the big debate, and we won it,” he said. “That debate is now put to rest.”
What Happens on Remand?
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Samuel Bagenstos, who teaches constitutional and civil rights law at the University of Michigan Law School in Ann Arbor,
Mich., said the rule the court adopted “is a much more pro-plaintiff ruling than you could have imagined the court adopting.”
But it does leave a lot of unanswered questions, including what happens on remand and in a potential appeal, he said. “I don't
think that Spokeo is going to be the last word on these issues.”
Edelson predicts his side will win at the Ninth Circuit. “I don't think there's any question about that.” He pointed to Justice Ruth
Bader Ginsburg's dissent, which argued that the lower court already held that Robins's injury was concrete.
Pincus, however, is equally confident the defendants will win on remand. And even if they don't, the plaintiffs will have to show
standing with respect to each class member to certify a class, he said.
“That is going to be an individualized inquiry because it's going to require showing falsity with respect to everybody,” he said.
“The mere fact of a statutory procedural violation is not going to be sufficient.”
Concrete Harm
Spokeo aggregates personal information about individuals from around the web. Robins filed a class action against the
company alleging it violated the Fair Credit Reporting Act, 15 U.S.C. § 1681, by posting inaccurate, but not necessarily
negative, information about him (16 CLASS 1246, 11/13/15).
The Supreme Court said here that to establish an injury in fact, a plaintiff must prove his injury was “concrete and
particularized.”
But the Ninth Circuit elided these two requirements, the court said. It determined that Robins's injury was particularized, but
didn't address its concreteness.
“ ‘Concrete' is not, however, necessarily synonymous with ‘tangible,' ” it said. To determine whether an intangible harm is
sufficient, “both history and the judgment of Congress play important roles.”
It also held that the “risk of real harm” can satisfy the requirement of concreteness.
The court didn't specifically address whether Robins's allegations—that Spokeo reported his age, marital status, education
level and economic health incorrectly—rise to the level of concrete injury.
It only gave the example that an incorrect zip code alone wouldn't constitute concrete harm.
Ginsburg, joined by Justice Sonia Sotomayor, said in her dissent that Robins's allegations are “far from an incorrect zip code.”
She argued that Robins's complaint already conveys concretely that the misinformation caused actual harm to his
employment prospects.
Effect on Class Certification
Defense attorney David S. Almeida of Sheppard Mullin Richter & Hampton LLP in Chicago said the decision will have the
greatest effect at the class certification stage.
“Putative classes are generally drawn broad enough to include a high percentage of individuals with nothing more than a
technical claim,” he told Bloomberg BNA in a May 16 e-mail.
“From that perspective, Spokeo helps answer the question Tyson Foods did not,” he said. He referred to Tyson Foods Inc. v.
Bouaphakeo, 2016 BL 87179, U.S., No. 14-1146, 3/22/16 (17 CLASS 307, 3/25/16), a labor law violation case in which the
court didn't reach the “no-injury” question raised by the defendants.
“If courts have to hold mini trials as to whether putative class members in these no-harm class actions actually suffered
anything more than a purely procedural violation, then it is hard to imagine how these cases will be able to pass the Rule 23
predominance inquiry,” Almeida said.
Ruling Narrow to Garner Votes
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Professor Bagenstos said the breakdown of the justices was fairly predictable, and likely dictated the scope of the opinion.
“You would imagine that Justices Breyer and Kagan would be the ones most likely to join the majority here, and probably that
they wouldn't have joined a broader ruling for the defendant,” he said.
“So they might have been both crucial to have in the majority but also crucial to the case being so narrowly written and as
tilted toward the plaintiffs as it was.”
Justice Clarence Thomas joined the majority, but also wrote a separate concurrence to explain how the injury-in-fact
requirement applies differently to public and private rights.
Edelson, and Rafey Balabanian, Steven Woodrow, Roger Perlstadt and Ben Thomassen of Edelson P.C. in Chicago; and
Deepak Gupta, Brian Wolfman and Peter Conti-Brown of Gupta Beck PLLC in Washington represented Robins.
Pincus, and Archis A. Parasharami and Stephen Lilley in Washington, Donald M. Falk in Palo Alto, Calif., and John Nadolenco
in Los Angeles, all of Mayer Brown LLP, represented Spokeo.
To contact the reporter on this story: Perry Cooper in Washington at pcooper@bna.com
To contact the editor responsible for this story: Steven Patrick at spatrick@bna.com
For More Information
The opinion is at http://www.bloomberglaw.com/public/document/Spokeo_Inc_v_Robins_No_131339_2016_BL_154331_US_M
ay_16_2016_Court.
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Justices Pass on Trump Casino Bankruptcy, Labor Dispute
BNA Snapshot

UNITE HERE Local 54 v. Trump Entm't Resorts, Inc., U.S., No. 15-1286, cert. denied5/31/16
Takeaway: Justices let stand Third Circuit's ruling that casino's bankrupt operators could reject labor obligations that arise from
expired CBA.

By Jay-Anne B. Casuga
May 31 — The U.S. Supreme Court declined to hear an appeal filed by a union representing
workers at the Trump Taj Mahal in New Jersey who alleged that the casino's bankrupt operators
unlawfully rejected obligations that arose from an expired labor contract ( UNITE HERE Local 54
v. Trump Entm't Resorts, Inc., U.S., No. 15-1286, cert. denied5/31/16).
By denying review, the justices let stand a U.S. Court of Appeals for the Third Circuit ruling of
first impression that the federal Bankruptcy Code permits Chapter 11 debtor-employers such as
Trump Entertainment Resorts Inc. and related companies to reject or modify employee benefits established in a collective
bargaining agreement even after the agreement has expired (810 F.3d 161, 205 LRRM 3201 (3d Cir. 2016)) (28 BBLR 66,
1/21/16).
In its petition for high court review, UNITE HERE Local 54 argued that Section 1113 of the Bankruptcy Code provides for only
court-approved rejection of a contractual bargaining agreement. It doesn't apply to statutory duties under the National Labor
Relations Act to keep some employment terms and conditions in effect pending negotiations, the union said.
Trump Entertainment contended, among other things, that the case doesn't warrant review because no circuit split exists on
the issue and the Third Circuit's ruling doesn't conflict with high court precedent.
Donald Trump, the presumptive Republican presidential nominee, no longer owns Trump Taj Mahal and its adjacent hotel or
the entertainment company. Trump Entertainment is now a subsidiary of billionaire Carl Icahn's Icahn Enterprises LP.
Petition Challenges Third Circuit
The union's petition argued that the Third Circuit, in failing to apply Section 1113's plain language, incorrectly subordinated
bargaining agreements and post-contract obligations to the Bankruptcy Code's general preference for allowing debtors to
reorganize their businesses.
It said the Third Circuit “obliterates” the role of the National Labor Relations Board in addressing unfair labor practices of
employers in bankruptcy by improperly elevating bankruptcy law and bankruptcy courts above the NLRA and the board.
The union added that the justices must resolve a conflict between the Third Circuit's ruling and the Fourth Circuit's decision in
Gloria Manufacturing Corp. v. International Ladies Garment Workers Union, 734 F.2d 1020, 116 LRRM 2567 (4th Cir. 1984).
In that case, the Fourth Circuit held that an expired bargaining agreement isn't subject to rejection under a bankruptcy law
provision on “executory contracts” (11 U.S.C. § 365(a)), which predated the enactment of Section 1113.
Case Doesn't Warrant Review, Casino Argues
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Opposing review, Trump Entertainment argued that the union failed in its attempt to create a circuit split based on Gloria
Manufacturing.
The Fourth Circuit's case “involved a different and distinct statutory provision with different and distinct terms” and is “only
authority for the proposition that section 365 does not apply to expired collective bargaining agreements,” the company said.
Additionally, it said, the Third Circuit's ruling does not conflict with Supreme Court precedent because the justices have never
interpreted Section 1113.
Davis, Cowell & Bowe, James & Hoffman and Cleary, Josem & Trigiani represented the union. Dechert represented Trump
Entertainment.
To contact the reporter on this story: Jay-Anne B. Casuga in Washington at jcasuga@bna.com
To contact the editor responsible for this story: Susan J. McGolrick at smcgolrick@bna.com
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Puerto Rico Debt Deal Snaps Congress Deadlock But Hurdles Remain
By Laura Litvan and Billy House
May 19 — The U.S. Congress took a big step toward finally addressing Puerto Rico's debt
crisis, though Republican and Democratic leaders now face the difficult task of holding together
a fragile coalition to support the plan.
The breakthrough support — from the Obama White House as well as Republicans in Congress
— gives the plan for a new control board to oversee the territory's finances a strong chance of
success. The compromise represents a ray of hope for an island that has already defaulted on
some of its $70 billion in debt and faces another $2 billion payment on July 1.
First, however, Speaker Paul Ryan needs to get it through the House.
Conservatives remain skeptical and several Democrats, including presidential candidate Bernie Sanders, blasted the measure
that they said would treat Puerto Rico as little more than an American colony.
But Ryan's chances of success went up dramatically Thursday as U.S. Treasury Secretary Jacob J. Lew and House
Democratic leader Nancy Pelosi signed on to the compromise bill released late May 18.
The reception from the bond market was also warm for a deal, which Keefe, Bruyette & Woods analyst Charles Tyson
characterized as “modestly positive for creditors on the whole.”
The legislation would create a new financial control board to manage a debt restructuring, as well as to oversee the island's
finances. The control board would have the authority to ask a judge to order a forced restructuring if Puerto Rico's government
can't reach a deal with bondholders.
The board would also be able to enforce balanced budgets on the territory's government and force the sale of government
assets if necessary. The bill contains no additional taxpayer funds to cover debt payments.
‘Without Delay.’
Lew praised the newly revised measure as a “fair, but tough bipartisan compromise.”
“We encourage lawmakers to act without delay,” Lew said in a statement May 19. The bill could go to the House Natural
Resources Committee next week, with the full House voting in early June.
It would also need to be passed by the Senate, where it could encounter some headwinds. Sanders of Vermont blasted the
House bill, contending it would treat Puerto Rico “like a colony.”
“This undemocratic board would have the power to slash pensions, cut education and health care and increase taxes on
working families in Puerto Rico,” Sanders said in a statement. “That is unacceptable.”
‘Very Leery.’
Ryan told reporters May 19 that “we got this bill exactly where we wanted it,” saying that negotiators made sure the measure
doesn't establish damaging precedents for bondholders.
Still, many Republicans remain skeptical of the deal, meaning the speaker will likely have to personally persuade them to vote
for the bill.
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“I am going to have to look real closely at the collective action provisions, because I am very leery about changing rules in the
middle of the game,” said Representative Doug Lamborn, a Colorado Republican who sits on the Natural Resources
Committee.
He said that he worried about debt-restructuring language he said could create a situation where “some of the debtors, if
enough of them qualify under the percent requirement, can dictate what happens to their hold-outs.” Another committee
member, Don Young of Alaska, also declined to say he's ready to support it.
Representative Jim Jordan of Ohio, chairman of the ultra-conservative House Freedom Caucus, told reporters that his “big
concern” was that language should be included to make sure pensions don't jump to the front of the line for being repaid
“because that could mess up the bond market.”
House Natural Resources Chairman Rob Bishop said he is working to assuage conservatives who are concerned a federal
intervention into the commonwealth's financial affairs could be seen as a bailout.
“I'm happy,” said Bishop of Utah.
The White House said it would push for passage of the bill, even though it contained a provision that would lower the island's
minimum wage in some cases. “We are prepared to encourage Congress to pass a piece of legislation even if it's less than
perfect,” White House Press Secretary Josh Earnest told reporters May 19, urging lawmakers to “stand firm against the
special interests attempting to undermine this legislation.”
Benefiting Creditors
Creditors could benefit from some of the latest changes to the bill because the board and a court would have to approve a
restructuring that honors existing rights and remedies of Puerto Rico's various bonds. About 17 different commonwealth
entities sold debt repaid with different legal pledges and revenue streams.
While the bill doesn't list the order of priority of repayment among those credits, any restructuring would have to adhere to the
constitutional guarantee on general-obligation bonds or the rights of senior sales-tax investors to get first claim of sales-tax
revenue, said Height Securities analyst Daniel Hanson.
The bill also protects any existing, voluntary restructuring agreements between a commonwealth agency and its creditors.
That means the measure wouldn't conflict with the Puerto Rico Electric Power Authority's plan to restructure $9 billion of debt
with bondholders accepting losses of 15 percent through a debt swap.
The earlier version of the bill would have authorized the transfer of federal control of a national refuge on the island of Vieques
back to the Puerto Rico government. That drew concerns and objections from environmentalists and Democrats that the land
would be developed and jeopardize the wildlife there, and is being dropped in the revised version.
One of the final sticking points in the negotiations was a tussle between House Republicans and Treasury officials over how
members would be appointed to the new control board. Bishop said the new bill envisions the president selecting its members
from a list provided by top members of Congress or else subjecting his own different picks to Senate confirmation. The
president must select from the congressional list if he doesn't make his own selections by a date in September.
Those details, as well as other elements of the bill text, could still be changed when the committee formally takes up the bill,
which could happen as early as next week. Bishop says the bill could reach the floor of the House next month after lawmakers
return from a Memorial Day recess.
“Any future changes will be done in public committee meetings,” Bishop said in a statement May 18.
Puerto Rico and its creditors need a resolution, said Daniel Solender, who oversees $19 billion as head of municipals at Lord
Abbett & Co. in Jersey City, New Jersey.
“It's very positive that they came to an agreement,” Solender said. “That's a huge step and something that is necessary.”
Missing Deadlines
Congress has already blown past one debt payment deadline on May 1, when the island defaulted on $370 million in bond
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payments. Now, an even heftier $2 billion payment by Puerto Rico comes due on July 1, and Governor Alejandro Garcia
Padilla has warned that the commonwealth doesn't have the money to make that payment in full. That amount will include
more than $700 million in general-obligation bonds that are supposed to be guaranteed under the island's constitution.
The next major deadline is January, when general-obligation interest is due again.
The gravity of the commonwealth's crisis was underscored earlier May 18, when Garcia Padilla began suspending the transfer
of toll-road revenue to bondholders, in the administration's latest attempt to preserve cash for essential services.
The island's deteriorating finances are getting stepped-up attention as the debate gears up. Lew and Representative Raul
Grijalva, the Natural Resources panel's top Democrat, both traveled to Puerto Rico this month to highlight how the crisis is
affecting residents there.
Hillary Clinton and Sanders also are giving some focus to the crisis in advance of Puerto Rico's June 5 Democratic
presidential primary. Sanders visited this week and he urged the Federal Reserve to help the commonwealth restructure its
debt and denouncing proposed austerity measures.
--With assistance from Erik Wasson, Michelle Kaske and Justin Sink.
To contact the reporters on this story: Laura Litvan in Washington at llitvan@bloomberg.net; Billy House in Washington at bho
use5@bloomberg.net
To contact the editors responsible for this story: Kevin Whitelaw at kwhitelaw@bloomberg.net Laurie Asseo
©2016 Bloomberg L.P. All rights reserved. Used with permission
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Bankruptcy Code Doesn't Conflict With Debt Collection Statute
BNA Snapshot

Johnson v. Midland Funding, LLC, 2016 BL 164318, 11th Cir., No. 15-14116, 5/24/16
Development: The Bankruptcy Code and the Fair Debt Collections Practices Act aren't in conflict, and because the debtors' FDCPA
claims aren't precluded by the Bankruptcy Code, the case is reversed and remanded to the district court, the Eleventh Circuit holds.
Takeaway: “The debt buying market holds the keys to reducing further litigation on this issue, according to Professor of Law Melissa
Jacoby of the University of North Carolina at Chapel Hill. “If the law gives debt buyers an incentive to screen the debts and take
more responsibility for the proofs of claim they file in bankruptcy courts, then fewer such claims will be filed and the whole consumer
credit system will work better,” she says.

By Diane Davis
May 27 — There is no “irreconcilable conflict” between the Bankruptcy Code and the Fair Debt
Collections Practices Act (FDCPA), the U.S. Court of Appeals for the Eleventh Circuit held May
24, deepening a circuit split with the Second and Ninth Circuits and opening the door for the
U.S. Supreme Court to decide the issue ( Johnson v. Midland Funding, LLC, 2016 BL 164318,
11th Cir., No. 15-14116, 5/24/16).
Judge Beverly B. Martin concluded that the debtors' FDCPA claims aren't precluded by the
Bankruptcy Code and reversed and remanded the case to the district court for further proceedings.
“The Eleventh Circuit correctly reversed the district court and also rightly closed the hole the prior Eleventh Circuit panel had
left undecided in Crawford v. LVNV Funding, LLC , 2014 BL 191857, 758 F.3d 1254 (11th Cir. 2014),” Professor of Law
Melissa Jacoby of the University of North Carolina—Chapel Hill, N.C., told Bloomberg BNA May 26.
“Implied repeal when evaluating the intersection between two federal statutes is not a doctrine to be used lightly,” Jacoby said,
who is also serving as the American Bankruptcy Institute's Scholar in Residence for Spring 2016.
“Given the timing and goals of the Bankruptcy Code and the Fair Debt Collection Practices Act, the drafters of these statutes
would have been shocked to see people arguing that debtors who are distressed enough that they need bankruptcy relief
should get less protection against deceptive practices than debtors in other contexts,” she said. “Both statutes have consistent
remedial objectives even if they operate differently as the Eleventh Circuit panel observed,” Jacoby told Bloomberg BNA.
Statutes Can ‘Coexist.'
In two cases consolidated for appeal, the district court interpreted Crawford as having placed the FDCPA and the Bankruptcy
Code in irreconcilable conflict.
In Crawford, the Eleventh Circuit held that a debt collector violates the FDCPA when it files a proof of claim in a bankruptcy
case on a debt that it knows to be time-barred. Crawford left open the issue whether the Bankruptcy Code preempts the
FDCPA,” according to Bloomberg Law: Bankruptcy Treatise, pt. VII, ch. 221 (D. Michael Lynn et al. eds., 2015). That issue
has now been addressed by the Eleventh Circuit, which found that the FDCPA and Bankruptcy Code can “coexist.”
“Although the Code certainly allows all creditors to file proofs of claim in bankruptcy cases, the Code does not at the same
time protect those creditors from all liability,” the Eleventh Circuit said in these consolidated cases. “A particular subset of
creditors — debt collectors — may be liable under the FDCPA for bankruptcy filings they know to be time-barred,” the court
© 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
// PAGE 1

Bankruptcy Code Doesn't Conflict With Debt Collection Statute, Bankruptcy Law Reporter (BNA)

said.
Incentive to Examine Debts?
“The debt buying market holds the keys to reducing further litigation on this issue,” Jacoby said.
“Absent the principles set forth in Crawford and Johnson, debt buyers have little incentive to examine their debts and the
proofs of claim they file, leaving it to debtors or other creditors to try to fight time barred debts one at a time by objecting to
proofs of claim,” Jacoby said. “Debtors often cannot afford to engage in this litigation or do not have an incentive to do so,
leaving other creditors less well off too because they have to share any assets or payments with time-barred claims,” she
said.
“If the law gives debt buyers an incentive to screen the debts and take more responsibility for the proofs of claim they file in
bankruptcy courts, then fewer such claims will be filed and the whole consumer credit system will work better,” Jacoby said.
“It is great that the Eleventh Circuit issued this opinion so quickly to clarify the issues for the district courts that seemed
resistant to Crawford,” Jacoby said.
Debt Collectors Violated FDCPA?
Debtor Aleida Johnson filed a Chapter 13 petition, which allows individuals receiving regular income to obtain debt relief while
retaining their property, but to do so, the debtor must propose a plan that uses future income to repay a portion of her debts
over a three to five year period. Creditor Midland Funding, LLC's claim against the debtor originated more than 10 years
before she filed for bankruptcy and the statute of limitations to collect an overdue debt in Alabama is six years.
Debtor Judy Brock also filed a Chapter 13 petition, and Resurgent Capital Services, L.P. filed a proof of claim for $4,155 to
collect a debt on behalf of LVNV Funding, LLC. The debtor's debt originated more than six years before she filed for
bankruptcy.
Both debtors sued their respective creditors under the FDCPA, which provides that “[a] debt collector may not use any false,
deceptive, or misleading representation or means in connection with the collection of any debt,” under 15 U.S.C. §§ 1692e. Th
ey argued that the proofs of claim were “unfair, unconscionable, deceptive, and misleading” in violation of the FDCPA.
Midland moved to dismiss Johnson's suit, and the U.S. District Court for the Southern District of Alabama granted the motion,
concluding that a creditor's right to file a time-barred claim under the Code precluded debtors from challenging that practice as
a violation of the FDCPA in the Chapter 13 context ( Johnson v. Midland Funding, LLC , 2015 BL 80952, S.D. Ala., No. 1:14cv-00322-WS-C, 3/23/15) (27 BBLR 523, 4/9/15). According to the Johnson case, there was an “irreconcilable conflict”
between the Bankruptcy Code and the FDCPA.
In Brock's case, the U.S. District Court for the Southern District of Alabama followed Johnson and dismissed the case ( Brock
v. Resurgent Capital Servs., LP , 2015 BL 268279, S.D. Ala., No. 1:14-cv-00324-WS-M, 8/20/15) (27 BBLR 1195, 8/27/15).
After consolidation on appeal, the debtors argued that the district court's decision conflicts with Eleventh Circuit precedent in C
rawford. According to the debtors, there is no “right” to file a time-barred claim when there is no right to have that claim repaid
in a Chapter 13 bankruptcy proceeding.”
Debtor's Argument Rejected
The Eleventh Circuit rejected the debtor's argument because the Code allows claims in a Chapter 13 proceeding by a party
who doesn't necessarily have a right to have his claim paid. “Although a party may not be able to enforce its claim because of
a statute-of-limitations bar, that party still may assert the claim in the first place,” the court said.
Creditors can file proofs of claim that they know to be barred by the statute of limitations, but those creditors aren't free from
all consequences of filing those claims, the court said.
The FDCPA applies to “debt collectors,” the court said. Debt collectors are a subset of creditors who might file proofs of claim
in a Chapter 13 bankruptcy. A debt collector is “any person who … regularly collects or attempts to collect, directly or
indirectly, debts owed to due or asserted to be owed or due another,” the court said. Any “creditor” that has a claim against a
debtor may file a proof of claim, the court said, citing Bankruptcy Code Section 101(10)(A).
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Read Statutes Together
The Eleventh Circuit read these two “regimes” together as providing “different tiers of sanctions for creditor misbehavior in
bankruptcy.” The FDCPA lies over the top of the Code's regime “so as to provide an additional layer of protection against a
particular kind of creditor,” the court said. It “kicks in only when the creditor is a debt collector,” the court said. The creditor's
behavior must reach the point of “unconscionability” or “deception,” the court said, citing 15 U.S.C. §§ 1692e, 1692f.
The FDCPA and the Bankruptcy Code can “coexist,” the court concluded. A creditor can file a claim in a debtor's bankruptcy
proceeding, but when a debt collector files a proof of claim for a debt that the debt collector knows to be time-barred, that
creditor must face the consequences imposed by the FDCPA for a “misleading” or “unfair” claim, the court said.
“There is no blanket prohibition on filing a time-barred claim in bankruptcy, and we say nothing to the contrary here,” the court
said, rejecting the debtors' assertions. If a debt collector chooses to file a time-barred claim, he is “simply opening himself up
to a potential lawsuit for an FDCPA violation,” the court said.
This result, the Eleventh Circuit said, is “comparable to a party choosing to file a frivolous lawsuit.” “There is nothing to stop
the filing, but afterwards the filer may face sanctions,” the court said.
Judge Charles Reginald Wilson and Judge Patrick E. Higginbotham of the U.S. Court of Appeals for the Fifth Circuit, sitting by
designation, joined the opinion.
Earl Price Underwood, Jr., Underwood & Riemer, PC, Fairhope, Ala.; Daniel Luke Geyser, Stris & Maher, LLP, Los Angeles;
and Kenneth J. Riemer, Kenneth J. Riemer Attorney at Law, Mobile, Ala., represented plaintiffs/appellants Judy N. Brock,
Donald Cunningham; Derek Wayne Edwards, Todd Ryan Hambidge, Waller Lansden Dortch & Davis, LLP, Nashville, Tenn.;
Larry Brittain Childs, Charles W. Prueter, Waller Lansden Dortch & Davis, LLP, Birmingham, Ala., represented
defendants/appellees Resurgent Capital Services, L.P., LVNV Funding, LLC; Brian Melendez, Dykema Gossett, PLLC,
Minneapolis, Minn., represented amicus curiae ACA International; Daniel Luke Geyser, Peter K. Stris, Stris & Maher, LLP, Los
Angeles; Earl Price Underwood, Jr., Underwood & Riemer, PC, Fairhope, Ala.; Kenneth J. Riemer, Kenneth J. Riemer
Attorney at Law, Mobile, Ala., represented plaintiff/appellant Aleida Johnson, f.k.a. Aleida Hill; Jason Brent Tompkins, Chase
T. Espy, Balch & Bingham, LLP, Birmingham, Ala., represented defendant/appellee Midland Funding, LLC.
To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com
To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com
For More Information
Full text at: http://www.bloomberglaw.com/public/document/Johnson_v_Midland_Funding_LLC_No_1511240_2016_BL_16431
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Epsilon Global Master Fund II, L.P., also known as Epsilon Global Master Fund II, L.P., Sub 1; Epsilon Global Master
Fund, L.P.; Epsilon Structured Strategies Master Fund, L.P., also known as Epsilon Global Master Fund III Structured
Strategies, L.P.; Epsilon Investment Management, LLC; Stafford Town Ltd.; Westford Asset Management, LLC;
Westford Global Asset Management Ltd.; Westford Special Situations Fund Ltd.; Westford Special Situations Fund,
L.P.; Westford Special Situations Master Fund, L.P.; Steve G. Stevanovich, Appellants v. Douglas A. Kelley;
Unsecured Creditors Committee, Appellees
No. 15-2060 No. 15-2061 No. 15-2062
November 19, 2015, Submitted May 16, 2016, Filed
Appeals from United States District Court for the District of Minnesota - Minneapolis.
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Boyd, Michael A. Rosow, Winthrop & Weinstine, Minneapolis, MN; H. Peter Haveles Jr., Kaye & Scholer, New York,
NY.
For Douglas A. Kelley (15-2061, 15-2062), Appellee: Adam C. Ballinger, Kirstin Dawn Kanski, Mark D. Larsen, James
A. Lodoen, Daryle L. Uphoff, Lindquist & Vennum, Minneapolis, MN; Terrence J. Fleming, Fredrikson & Byron,
Minneapolis, MN.
For Unsecured Creditors Committee (15-2061, 15-2062, 15-2060), Appellee: Lorie Ann Klein, David Runck, Fafinski &
Mark, Eden Prairie, MN.
For Epsilon Global Active Value Fund 1-B Ltd., Epsilon Global Active Value Fund II, L.P., Epsilon Global Active Value
Fund II-B, L.P., Epsilon Global Active Value Fund II-B, Ltd., Epsilon Global Active Value Fund III Ltd., Epsilon Global
Active Value Fund Ltd., Epsilon Global Active Value Fund, L.P., Epsilon Global Asset Management Ltd., Epsilon
Global Master Fund II, L.P. also known as: Epsilon Global Master Fund II, L.P., Sub 1, Epsilon Global Master Fund,
L.P., Epsilon Structured Strategies Master Fund, L.P. also known as: Epsilon Global Master Fund III Structured
Strategies, L.P., Epsilon Investment Management, LLC, Stafford Town Ltd., Westford Asset Management, LLC,
Westford Global Asset Management Ltd., Westford Special Situations Fund Ltd., Westford Special Situations Fund,
L.P., Westford Special Situations Master Fund, L.P., Steve G. Stevanovich, Appellants (15-2062): Robert T. Kugler,
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Bryant [*2] D. Tchida, Stinson & Leonard, Minneapolis, MN.
For Opportunity Finance, LLC, Opportunity Finance Securitization, LLC, Opportunity Finance Securitization II, LLC,
Opportunity Finance Securitization III, LLC, International Investment Opportunities, LLC, Sabes Family Foundation,
Sabes Minnesota Limited Partnership, Robert W. Sabes, Janet F. Sabes, Jon R. Sabes, Steven Sabes, Appellants
(15-2060): Kari Sue Berman, John R. McDonald, Briggs & Morgan, Minneapolis, MN; Allison Blair Jones, Jonathan
Michael Landy, Christopher Mandernach, Joseph Petrosinelli, Kannon K. Shanmugam, Williams & Connolly,
Washington, DC.
For Douglas A. Kelley, Chapter 11 Trustee, Appellee (15-2060): Adam C. Ballinger, Kirstin Dawn Kanski, Mark D.
Larsen, James A. Lodoen, Daryle L. Uphoff, Lindquist & Vennum, Minneapolis, MN; Terrence J. Fleming, Fredrikson
& Byron, Minneapolis, MN.

Before SMITH, BYE, and BENTON, Circuit Judges. BYE, Circuit Judge, dissenting.
BENTON
BENTON, Circuit Judge.
In the aftermath of Thomas Petters' Ponzi scheme, Douglas A. Kelley—as trustee for Petters Company, Inc. (PCI)
and eight associated special-purpose entities (SPEs)—filed Chapter 11 bankruptcy petitions. On Kelley's motion, the
bankruptcy court consolidated the bankruptcy estates of PCI and the SPEs "for all purposes substantive and
administrative." Lenders to PCI and the SPEs appealed. The district court1 dismissed, holding the Lenders did not
have standing to appeal the consolidation order because they were not "persons aggrieved." Westlb AG v. Kelley, 531
B.R. 783 , 795 (D. Minn. 2015). The Lenders appeal. Having jurisdiction under 28 U.S.C. § 158(d)(1) , this court
affirms.
I.
Petters, convicted of wire fraud, mail fraud, conspiracy and money laundering, conducted a multi-billion-dollar Ponzi
scheme using PCI and eight wholly-owned SPEs. See United States v. Petters , 663 F.3d 375 , 378 (8th Cir. 2011).
PCI and the SPEs were placed into receivership. The receiver filed Chapter 11 bankruptcy petitions for PCI and the
SPEs. Kelley was appointed as the Chapter 11 trustee in each bankruptcy case, which the bankruptcy court
consolidated into one jointly-administered case.
To fund PCI, Petters used various SPEs, which held illusory accounts receivable and had no appreciable assets
entering bankruptcy. PCI also served as a holding company for several of the SPEs. Two groups of Lenders made
loans to certain SPEs. Another group of Lenders did not make loans directly to the SPEs, but only to other Lenders.
Each Lender was a net winner from the Ponzi scheme.
As net winners, none of the Lenders filed a proof of claim. Kelley, however, named the Lenders as defendants in
separate avoidance actions. Seeking to recover funds for the bankruptcy estates, Kelley alleges that the SPEs
wrongfully transferred funds to the Lenders. If the Lenders were found liable in the avoidance actions, they could then
file proofs of claim in the bankruptcy case.
Kelley—with the support of the Committee of Unsecured Creditors—moved to substantively consolidate PCI and the
SPEs. See generally Sampsell v. Imperial Paper & Color Corp. , 313 U.S. 215 , 219 , 61 S. Ct. 904 , 85 L. Ed. 1293
(1941) (recognizing bankruptcy referee's power "consolidating the estates" of [*3] two related entities); In re Giller, 962
F.2d 796 , 799 (8th Cir. 1992) (recognizing "the bankruptcy court's power to order substantive consolidation"). The
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Lenders, along with nonparty Elistone Fund, objected to the consolidation. Kelley moved to strike their objections,
asserting they were not parties in interest. The motion to strike was denied by the bankruptcy court. Granting the
consolidation motion and consolidating the assets and liabilities of PCI and the SPEs in the main bankruptcy case, the
bankruptcy court found that PCI and the SPEs were interrelated, and had engaged in "massive commingling and the
erosion of corporate boundaries."
The Lenders and Elistone Fund appealed the consolidation. Kelley first moved to certify those appeals directly to this
court, which was denied. Kelley then moved to dismiss the appeals, arguing that the Lenders did not have standing as
"persons aggrieved" to appeal the bankruptcy court's order. The Lenders responded that (1) Kelley was estopped from
objecting to their standing because he expressly stated in his certification motion that the district court had jurisdiction
to hear the appeals and (2) nevertheless, they were persons aggrieved.
The district court dismissed the appeals, holding Kelley was not estopped, and that the Lenders were not "persons
aggrieved." The Lenders appeal.
II.
The Lenders argue Kelley should be estopped from asserting they lacked standing to appeal. The Lenders note that,
in the certification motion, Kelley said that the district court had "jurisdiction over . . . the pending appeal pursuant to
28 U.S.C. §§ 158(a) and 1331 and Federal Rule of Bankruptcy Procedure 8001(f)(3)(C) ." Thus, according to the
Lenders, Kelley should be estopped from invoking the "persons aggrieved" doctrine (which Kelley contends is
jurisdictional).
The district court declined to estop Kelley from arguing that the Lenders were not persons aggrieved. This court
reviews an application of the judicial estoppel doctrine for an abuse of discretion. Van Horn v. Martin, 812 F.3d 1180 ,
2016 WL537592 , at *1 (8th Cir. 2016). This court "will not overturn a district court's discretionary application of the
judicial estoppel doctrine unless it plainly appears that the court committed a clear error of judgment in the conclusion
it reached upon a weighing of the proper factors." Stallings v. Hussmann Corp., 447 F.3d 1041 , 1046-47 (8th Cir.
2006)
Judicial estoppel, an equitable doctrine, "prevents a party from prevailing in one phase of a case on an argument and
then relying on a contradictory argument to prevail in another phase." New Hampshire v. Maine, 532 U.S. 742 , 749 ,
121 S. Ct. 1808 , 149 L. Ed. 2d 968 (2001). This doctrine "protects the integrity of the judicial process." EEOC v.
CRST Van Expedited, Inc., 679 F.3d 657 , 679 (8th Cir. 2012). The Supreme Court has articulated three nonexhaustive factors to aid a court in determining whether to apply the doctrine: (1) whether a party's later position is
clearly inconsistent with its earlier position; (2) whether the party has succeeded in persuading a court to accept that
party's earlier position, so that judicial acceptance of an inconsistent position in a later proceeding would create the
perception that the court was misled; and (3) whether [*4] the party seeking to assert an inconsistent position would
derive an unfair advantage or impose an unfair detriment on the party if not estopped. Jones v. Bob Evans Farms,
Inc., 811 F.3d 1030 , [811 F.3D 1030], 2016 WL 308659 , at *2 (8th Cir. 2016), citing New Hampshire , 532 U.S. at
749-51 . "Notably, judicial estoppel does not apply when a debtor's prior position was taken because of a good-faith
mistake rather than as part of a scheme to mislead the court." Stallings, 447 F.3d at 1049 .
The district court did not abuse its discretion in declining to estop Kelley's arguments. First, Kelley's statement that the
district court had jurisdiction under 28 U.S.C. §§ 158(a) and 1334 is not clearly inconsistent with his later position that
the Lenders are not parties aggrieved. The cited statutes address the finality of bankruptcy court judgments, orders,
and decrees. There is nothing clearly inconsistent with arguing that, based on the finality of the bankruptcy court's
order, the district court has jurisdiction over the appeal, and later arguing, because the Lenders did not have standing
to appeal, that the appeal should be dismissed. See Simon v. Safelite Glass Corp. , 128 F.3d 68 , 73 (2d Cir. 1997)
("If the statements can be reconciled there is no occasion to apply an estoppel.").
As to the second New Hampshire factor, the Lenders claim that the district court accepted Kelley's earlier position by
agreeing in its denial of the certification motion that it "has jurisdiction over the appeals under 28 U.S.C. § 158(a) ."
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Section 158(a) governs the finality of a bankruptcy court order, not standing. There was nothing clearly inconsistent
with the court noting the finality of the bankruptcy court order. More importantly, this factor aims to avoid "the
perception that either the first or the second court was misled." New Hampshire, 532 U.S. at 750 . Here, the same
court presided over both stages of the proceedings and showed no concern that Kelley was "playing fast and loose
with the courts." See CRST Van Expedited , 679 F.3d at 679 .
Under the final New Hampshire factor, the Lenders argue that Kelley's inconsistent statements prejudiced them
because they (1) expended money briefing the certification motion and (2) had to respond to Kelley's standing
arguments in their reply brief rather than their opening brief. Each contention is without merit. As the district court
correctly noted, at the time of the certification motion, an additional appellant that has since settled—Elistone
Financial—had standing to appeal as a net loser in the scheme. While still in bankruptcy court, Kelley moved to strike
the Lenders' objections on the basis that they were not parties in interest and lacked prudential standing to object.
Thus, the Lenders have not demonstrated that they suffered an unfair detriment or that Kelley gained an unfair
advantage by his statement.
The district court did not abuse its discretion in declining to estop Kelley from asserting that the Lenders are not
persons aggrieved.
III.
The Lenders argue that, even if Kelley is not estopped, the persons aggrieved doctrine invalidly restricts their ability to
appeal bankruptcy court orders. According to the Lenders, this court should "reconsider" [*5] the doctrine because it is
no longer valid after the 1978 amendments removed explicit references to the doctrine in the Bankruptcy Code.
The Lenders concede that this court has long applied the persons aggrieved doctrine. This court even stated that the
original foundation of the doctrine has been repealed. See In re O&S Trucking, Inc. , 811 F.3d 1020 , [811 F.3D
1020], 2016 WL 279269 , at *2 (8th Cir. 2016) ("Although the modern Bankruptcy Code does not articulate a standard
for appellate standing, our circuit consistently has applied a 'person aggrieved' standard derived from the Bankruptcy
Act of 1898."); In re AFY, 734 F.3d 810 , 819 n.10 (8th Cir. 2013) ("The 'persons aggrieved' standard is '[d]erived from
the now-repealed Bankruptcy Act of 1898.'"). Having held that the persons aggrieved doctrine survives the 1978
amendments to the Bankruptcy Code, this court declines to reconsider the doctrine. See Cnty. of Charles Mix v. U.S.
Dep't of Interior , 674 F.3d 898 , 902 (8th Cir. 2012) (noting that a panel of this court cannot overturn the decision of a
previous panel). See generally In re Westwood Cmty. Two Ass'n, Inc. , 293 F.3d 1332 , 1334 (11th Cir. 2002)
(collecting decisions of First, Second, Third, Sixth, Seventh, Ninth and Tenth Circuits applying the persons aggrieved
doctrine after the 1978 amendments).
IV.
The Lenders argue that, even if the persons aggrieved doctrine is valid, they satisfy its requirements as persons
aggrieved. This court reviews de novo a district court's determination whether a plaintiff has standing. Hargis v.
Access Capital Funding, LLC, 674 F.3d 783 , 790 (8th Cir. 2012). Whether an appellant is a person aggrieved is
generally a question of fact for the district court, but where the facts are undisputed, this court may treat the question
as an issue of law. In re El San Juan Hotel, 809 F.2d 151 , 154 n.3 (1st Cir. 1987).
Standing in a bankruptcy appeal is narrower than Article III standing. O&S Trucking, 811 F.3d 1020 , [811 F.3D 1020],
2016 WL 279269 , at *2. "The governing rule—a so-called person aggrieved doctrine—was derived from the
Bankruptcy Act of 1898, and it carried over to practice under the modern Bankruptcy Code." In re Peoples, 764 F.3d
817 , 820 (8th Cir. 2014). "'Person aggrieved' is, of course, a term of art: almost by definition, all appellants may claim
in some way to be 'aggrieved,' else they would not bother to prosecute their appeals." Travelers Ins. Co. v. H.K. Porter
Co., 45 F.3d 737 , 741 (3d Cir. 1995). "[I]n bankruptcy proceedings, which typically involve a myriad of parties . . .
indirectly affected by every bankruptcy court order . . . , the need to limit collateral appeals is particularly acute." Id .
(second alteration in original).
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"The doctrine limits standing to persons with a financial stake in the bankruptcy court's order, meaning they were
directly and adversely affected pecuniarily by the order." In re Peoples, 764 F.3d at 820 . An appellant is a party
aggrieved "if the bankruptcy court order diminishes the person's property, increases the person's burdens, or impairs
the person's rights." In re Marlar, 267 F.3d 749 , 753 n.1 (8th Cir. 2001).
The Lenders believe that they are persons aggrieved because the substantive consolidation (1) diminished their
property by increasing Kelley's potential recovery against them and decreasing the value of their contingent claims,
and (2) impaired their rights [*6] by precluding potential affirmative defenses in the avoidance actions.
Here, however, any potential pecuniary harm to the Lenders is several steps removed and not a "direct" pecuniary
impact. See In re Peoples , 764 F.3d at 820 . Several steps must occur before the Lenders suffer a pecuniary harm:
Kelley must prevail in the avoidance actions, the Lenders must pay the judgment in full, and then they must file a valid
proof of claim against the consolidated estate. This possibility of harm does not satisfy the persons aggrieved
standard. See Travelers Ins. Co. , 45 F.3d at 742 (holding that party was not person aggrieved because they were "at
least two steps removed from any possible diminution of its property"); Rohn & Hass Tex., Inc. v. Ortiz Bros.
Insulation, Inc., 32 F.3d 205 , 208 (5th Cir. 1994) (noting that pecuniary impact must be "real and immediate"
(emphasis added)).
The Lenders emphasize that they are persons aggrieved because the consolidation order impairs their affirmative
defenses in the avoidance actions. According to the Lenders, the substantive consolidation order transforms two
groups of Lenders into initial transferees of PCI, rather than subsequent transferees. This change, the Lenders say,
eliminates good faith affirmative defenses otherwise available in the avoidance actions. See 11 U.S.C. § 550(b)(1)
("The trustee may not recover . . . from a transferee that takes for value . . . , in good faith, and without knowledge of
the voidability of the transfer avoided . . . .").
Generally, a bankruptcy court order allowing litigation to proceed against an adversary defendant does not make that
defendant a party aggrieved. See In re LTV Steel Co. , 560 F.3d 449 , 453 (6th Cir. 2009) ("[W]e are aware of no
court that has held that the burden of defending a lawsuit, however onerous or unpleasant, is the sort of direct and
immediate harm that makes a party 'aggrieved' so as to confer standing in a bankruptcy appeal."). This is true even if,
as here, litigation has already begun against the defendant, and the possibility of liability is more than theoretical. See
id. at 454 .
In an analogous case, the Eleventh Circuit held that an adversary defendant is not a person aggrieved, even if the
bankruptcy court order strips the defendant of a defense in the adversary proceedings. In re Ernie Haire Ford, Inc.,
764 F.3d 1321 , 1327 (11th Cir. 2014). The trustee there filed adversary proceedings against a former creditor, who
moved to enjoin the proceedings as untimely under the bankruptcy plan's litigation-bar date. Id. at 1324 . The trustee
then moved to amend the plan to allow the adversary proceedings to go forward. Id . The bankruptcy court granted the
motion. Id . The adversary defendant sought to appeal. Id .
The Eleventh Circuit held that the adversary defendant was not a person aggrieved by the bankruptcy court's order.
The court held that an order that subjects a party to the risks of litigation causes only indirect harm to that party. Id. at
1326 . Further, even if a bankruptcy court order deprived a party of "a defense that would have otherwise been
available to him," it did not render the defendant a party aggrieved. Id. at 1326-27 .
Here, as in Ernie Haire, the bankruptcy court's order arguably [*7] strips the Lenders of certain defenses in their
avoidance actions. The Lenders attempt to distinguish Ernie Haire by asserting that, unlike their Code-based
affirmative defense, the defense in Ernie Haire was created by the bankruptcy plan, not the Bankruptcy Code itself. As
the dissent notes, the Ernie Haire court considered that distinction: "Even if we considered [the defendant's] interest in
avoiding litigation by enjoining a lawsuit as different from his interest in avoiding liability, we would not deem [the
defendant] a person aggrieved because his interest is not protected by the Bankruptcy Code." Id. at 1327 ; see also
id. at 1327 n.4 ("[W]e are not saying that an adversary defendant can never be a person aggrieved. An adversary
defendant may satisfy our standard if his appeal attempts to defend an interest that is protected by the Bankruptcy
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Code."). These quotations from Ernie Haire, however, are not the ultimate holding, but rather facts that "only serve[d]
to highlight that [the adversary defendant] is not a person aggrieved." Id. at 1327 .
The court in Ernie Haire did not hold that a defendant with a potential Code-based defense is automatically a person
aggrieved with standing to appeal from a bankruptcy court order. Here, the Lenders' citation of a Bankruptcy Code
provision whose application may be altered by the bankruptcy court's order does not change the fact that the Lenders'
interest in avoiding liability is antithetical to the primary purposes of the Bankruptcy Code. See In re LTV Steel Co. ,
560 F.3d at 454 (stating that the interest in avoiding liability to the estate "is diametrically opposed to the primary goal
of . . . the Bankruptcy Code in general, which is to minimize the injury to creditors" (alteration in original)). Moreover,
even if the Lenders' interests are arguably protected by the Bankruptcy Code, the harm they suffered remains indirect.
See Ernie Haire , 764 F.3d at 1326 ("Allowing appeals from parties who have suffered only an indirect harm or who
hold interests outside the scope of the Bankruptcy Code would defeat the very purpose underlying our person
aggrieved standard.").
The principles underlying the persons aggrieved doctrine support the district court's conclusion that the Lenders are
not persons aggrieved. The doctrine is designed "to prevent bankruptcies from being needlessly prolonged by parties
whose interests are not central to the process." Id. at 1327 ; see also In re First Cincinnati, Inc. , 286 B.R. 49 , 51
(B.A.P. 6th Cir. 2002) (noting that doctrine is intended "to prevent marginally interested parties from litigating satellite
issues up and down the appellant chain while the bankruptcy case stalls out and neither creditors nor debtors receive
their relief intended by the Code."). The Lenders' interests here are not central to the bankruptcy process, and
allowing them to appeal the bankruptcy court's order "would completely undermine the rationale behind [the] standard
and bring bankruptcy proceedings to a grinding halt." Ernie Haire, 764 F.3d at 1327 . The district court did not err in
dismissing the Lenders under the persons aggrieved doctrine.
****
The [*8] judgment is affirmed.
BYE
BYE, Circuit Judge, dissenting.
I respectfully dissent from Part IV of the majority opinion because I believe the Lenders' arguable loss of their Codebased defenses to the Trustee's avoidance action makes them "persons aggrieved" by the bankruptcy court's
substantive consolidation order. I therefore believe they have standing to appeal.
A few additional facts are necessary to explain the impact of the substantive consolidation order on Epsilon/Westford
(Epsilon) and Opportunity Finance, LLC (Opportunity Finance).2 During the Tom Petters Ponzi scheme, Petters
Company, Inc. (PCI) purported to buy electronics and resell them to other companies at a markup. Petters formed
Special Purpose Entities (SPEs) as vehicles to collect the loans that fueled this business. Companies would lend
money to the SPEs secured by the "collateral" — illusory accounts receivable — the SPEs owned. The SPEs then
funneled the money upward through PCI, which was a central repository for all the transactions. The money that
traveled through the SPEs represented the majority of funds in the Ponzi scheme, roughly $30 billion over the sevenyear scheme.
Each SPE had only a single creditor. Thus, Epsilon was the sole creditor of the SPE called PL Ltd., Inc., and
Opportunity Finance was the sole creditor of two separate SPEs: PC Funding, LLC, and SPF Funding, LLC. This
corporate structure has played a significant role in the Petters bankruptcy proceedings.
After the Ponzi scheme unraveled, PCI and each of the eight SPEs filed for bankruptcy separately, so the Petters
bankruptcy proceedings, collectively, began as nine separate bankruptcy proceedings. Since Opportunity Finance and
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Epsilon were net winners in the Ponzi scheme, Chapter Eleven Trustee Douglas Kelley (the Trustee) filed an
avoidance action on behalf of the estates of the SPEs against them, seeking to recover money that the Trustee
alleged had been wrongfully transferred from the SPEs to Opportunity Finance and Epsilon — the "winnings" from the
Ponzi scheme. These transactions totaled over $2.2 billion to Opportunity Finance and $3.2 billion to Epsilon.
The structure of the bankruptcy proceedings gave Opportunity Finance and Epsilon the ability to assert two potentially
significant defenses to the avoidance action. First, a trustee may only use its avoidance power on behalf of a creditor
of the debtor. See 11 U.S.C. § 544(b) . But because Epsilon was the sole creditor in the bankruptcy proceeding of its
SPE (PL Ltd., Inc.), and it filed no claims against the estate, it argued the Trustee was not using its power on behalf of
a creditor of the debtor because there were no creditors in the PL Ltd., Inc.'s bankruptcy proceeding. Epsilon therefore
argued the Trustee lacked standing to avoid the transactions from PL, Ltd., Inc., to Epsilon. Opportunity Finance made
the same arguments in the avoidance action, because it was the sole creditor of each of its SPEs and it had filed no
claims against either estate.
Second, to the extent that the Trustee made avoidance claims against Opportunity Finance [*9] and Epsilon on behalf
of the PCI estate, the fact that the transfers went from PCI through the SPEs before they reached Opportunity Finance
and Epsilon made them subsequent transferees of PCI. Opportunity Finance's and Epsilon's status as subsequent
transferees allowed them to assert a good faith defense to the avoidance that they might not have been able to assert
if they were initial transferees of the PCI estate — i.e., if PCI had transferred money directly to Opportunity Finance or
Epsilon. Compare, e.g., 11 U.S.C. § 550(a)(1) (providing that a trustee may recover from the initial transferee without
further showing), with 11 U.S.C. § 550(b)(1) (providing that a trustee may not recover from a subsequent transferee
that "takes for value, including satisfaction or securing of a present or antecedent debt, in good faith, and without
knowledge of the voidability of the transfer avoided").
In short, the corporate structure of the Ponzi scheme — and, derivatively, the structure of the bankruptcy proceedings
— gave Opportunity Finance and Epsilon two significant defenses to potentially escape billions of dollars of liability in
the Trustee's avoidance actions.
But that was before substantive consolidation. The substantive consolidation order dissolved the corporate structure of
the Ponzi scheme and combined all nine bankruptcy proceedings into one bankruptcy proceeding with one bankruptcy
estate. Now, there are no SPEs separating Opportunity Finance and Epsilon from PCI. As a result, they have arguably
lost their two defenses to the avoidance action: (1) they can no longer argue the Trustee lacks standing to pursue the
avoidance action because there are dozens of creditors of PCI on whose behalf the Trustee may act; and (2) they can
no longer defend the avoidance action on the grounds they acted in good faith as subsequent transferees, because
without the SPEs as intermediaries between them and PCI, they are now initial transferees of PCI.
I believe the effect of this substantive consolidation order makes Opportunity Finance and Epsilon persons aggrieved
with standing to appeal the order. A party is considered a person aggrieved when the bankruptcy court order impairs
the party's rights. In re Marlar, 267 F.3d 749 , 753 n.1 (8th Cir. 2001). Prior to the substantive consolidation order, the
Bankruptcy Code gave Opportunity Finance and Epsilon the right to defend the avoidance action on the grounds that
the Trustee lacked standing and that they were good faith subsequent transferees. The substantive consolidation
order stripped these defenses. Because this order impaired Opportunity Finance's and Epsilon's rights, I believe they
are "persons aggrieved" by the substantive consolidation order.
The majority disagrees. It reasons an order that strips a party's defenses is analogous to an order that allows litigation
to proceed against an adversary defendant. And since an order that merely allows litigation to proceed against an
adversary defendant does not make the defendant a person aggrieved, an order that strips a party's defenses does
not make the [*10] party a person aggrieved either.
To reach this conclusion, the majority relies on In re Ernie Haire Ford, Inc., 764 F.3d 1321 , 1325 (11th Cir. 2014)cert.
denied sub nom. Atkinson v. Ernie Haire Ford, Inc., 136 S. Ct. 104 , 193 L. Ed. 2d 36 (2015). In Ernie Haire, a
bankruptcy court empowered a liquidating agent to sue third parties that allegedly owed money to the estate as long
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as the litigation began by a certain date, the litigation bar date. 764 F.3d at 1324 . After the litigation bar date passed,
the bankruptcy court, at the request of the liquidating agent, entered an order modifying the litigation bar date so the
liquidating agent could sue an additional defendant. Id . The defendant attempted to appeal the order, but the Eleventh
Circuit held the defendant was not a person aggrieved with standing to appeal. Id. at 1325-26 . The court's reasoning
was twofold. First, "[o]rders allowing litigation to go forward do not burden a party's ability to defend against liability;
they simply require parties to exercise that ability." Id. at 1326 . Second, the court reasoned that for a party to be
aggrieved, its interest "must be one that is protected or regulated by the Bankruptcy Code," and because the
defendant's "sole interest [was] that of an adversary defendant in avoiding liability," his interest was "antithetical to the
goals of bankruptcy." Id. at 1326-27 .
But neither basis for the Eleventh Circuit's conclusion is present where, as here, an order strips a party of Bankruptcy
Code-based defenses. First, an order that strips a party's defenses goes a step beyond an order that merely allows
litigation to go forward, because it requires a party to defend a lawsuit and it hobbles its defense. This additional step
is significant because it changes the odds of the litigation. While an order that allows litigation to proceed against a
party may force the party to assert its defenses, the order does not change the probability that the party will win the
lawsuit because the party still retains all of its defenses. Since the order does not change the party's legal position, it
does not "impair" the rights of the party such that the party has standing to appeal. See Ernie Haire, 764 F.3d at
1325-26 ; see also In re LTV Steel Co., 560 F.3d 449 , 453 (6th Cir. 2009) ("[W]e are aware of no court that has held
that the burden of defending a lawsuit, however onerous or unpleasant, is the sort of direct and immediate harm that
makes a party 'aggrieved' so as to confer standing in a bankruptcy appeal.") (emphasis added); Travelers Ins. v. H.K.
Porter Co., 45 F.3d 737 , 743 (3d Cir. 1995) ("[A]n order which simply allows a lawsuit to go forward does not
necessarily 'aggrieve' the potential defendant for purposes of appellate standing.").
But a defense-stripping order does impair the party's rights, because it changes the probability that the party will win
the lawsuit. By removing the party's defenses, the order imposes an additional legal burden on the party's "ability to
defend against liability," Ernie Haire, 764 F.3d at 1326 , and this additional legal burden distinguishes a defensestripping order from an order that merely allows litigation to proceed.
This case illustrates the distinction. Opportunity Finance and Epsilon would have had to defend the [*11] Trustee's
avoidance action whether the bankruptcy court substantively consolidated the estate or not, so the substantive
consolidation order was not an order that "simply allow[ed] a lawsuit to go forward." Travelers Ins. Co., 45 F.3d at 743
. The effect of the order, rather, is that it takes away two of Opportunity Finance's and Epsilon's defenses and makes it
harder for them to defend the lawsuits. Simply put, it is now less likely they will prevail in the avoidance action
because of the substantive consolidation order. Thus, the substantive consolidation order impairs Opportunity
Finance's and Epsilon's legal rights and gives them standing to appeal.
Second, because the defenses Opportunity Finance and Epsilon could lose are defenses the Bankruptcy Code gives
them, their interests are not "antithetical to the goals of bankruptcy." Ernie Haire, 764 F.3d at 1326-27 . The majority
discounts Opportunity Finance's and Epsilon's citation of the Code-based defenses they stand to lose, reasoning that
these lost defenses do "not change the fact that the Lenders' interest in avoiding liability is antithetical to the primary
purposes of the Bankruptcy Code." But the question is not whether the harmed interests are consistent with the
"primary purpose" of the Code. It is whether the harmed interests are "interests the Bankruptcy Code seeks to protect
or regulate." Id. at 1326 . While it is true that the Code's primary interest is minimizing the injury to creditors, this is not
its singular interest. The Code is also interested in protecting subsequent transferees from having their transactions
avoided if they acted in good faith, see 11 U.S.C. § 550(b)(1) , and in protecting parties from having their transactions
avoided when the trustee is not acting for the benefit of a creditor, see 11 U.S.C. § 544 .
I therefore disagree with the majority that Opportunity Finance's and Epsilon's citation to the Bankruptcy Code
defenses they may lose in substantive consolidation does not make them persons aggrieved. To the contrary, it is
precisely the fact that the Code gives them these defenses that shows they are persons aggrieved, because the
substantive consolidation order has stripped them of these "interests the Bankruptcy Code seeks to protect." Ernie
Haire, 764 F.3d at 1326 ; see also id. at 1327 n.4 ("Of course, we are not saying that an adversary defendant can
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never be a person aggrieved. An adversary defendant may satisfy our standard if his appeal attempts to defend an
interest that is protected by the Bankruptcy Code.").
Finally, this is not the type of appeal the persons aggrieved doctrine was designed to prevent — an appeal by
"marginally interested parties . . . litigating satellite issues up and down the appellate chain while the bankruptcy case
stalls out and neither creditors nor debtors receive the relief intended by the Code." Travelers Cas. & Sur. v. Corbin
(In re First Cincinnati, Inc.), 286 B.R. 49 , 51 (B.A.P. 6th Cir. 2002). The substantive consolidation order fundamentally
alters the entire Petters bankruptcy proceeding. It could allow the Trustee to void billions of dollars of transactions and
therefore transfer billions of dollars [*12] from Opportunity Finance and Epsilon back to the estate. True, the appeal
will prolong the bankruptcy. But this is not merely a "satellite issue" and Opportunity Finance and Epsilon are not
"marginally interested parties." This is a fundamental reorganization of a bankruptcy proceeding that strips Opportunity
Finance and Epsilon of two significant defenses to a billion-dollar avoidance action. The persons aggrieved doctrine
was not designed to prevent appeals of this magnitude.
I believe Opportunity Finance and Epsilon are persons aggrieved by the substantive consolidation order, because the
order arguably strips them of two Code-based defenses to the Trustee's avoidance action. Therefore, they have
standing to appeal the order. I respectfully dissent.
fn 1
The Honorable Patrick J. Schiltz, United States District Judge for the District of Minnesota.
fn 2
DZ Bank AG was a senior lender to Opportunity Finance from 2001 to 2003 for a series of loans, and its interest is
therefore consistent with Opportunity Finance's interest. For simplicity, I refer to them collectively as "Opportunity
Finance."
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Appeal from the United States District Court for the Central District of California. D.C. No. 2:13-cv-05452-SJO, D.C.
No. 2:13-cv-05997-SJO. S. James Otero, District Judge, Presiding.
DISMISSED.

David M. Gilmore (argued) and Stephen D. Blea, Gilmore, Wood, Vinnard & Magness, Fresno, California, for
Appellants.
Dean T. Kirby, Jr., (argued), Kirby & McGuinn, A P.C., San Diego, California, for Appellee.

Before: MILAN D. SMITH, JR., and JACQUELINE H. NGUYEN, Circuit Judges, and CLAUDIA WILKEN,* Senior
District Judge. Opinion by Judge Milan D. Smith, Jr.
Milan D. Smith
M. SMITH, Circuit Judge:
Debtors-Appellants Castaic Partners, LLC, and Castaic Partners II, LLC, (collectively Castaic) appeal the district
court's dismissal of this bankruptcy appeal as moot under 11 U.S.C. § 363(m) . During the pendency of the appeal, the
bankruptcy court dismissed the underlying bankruptcy cases as well. Castaic did not appeal those dismissals, and
after 14 days, they became final. There is therefore no longer any case or controversy, and this Court has no power to
grant Castaic any effective relief. We dismiss this appeal as moot under Article III of the Constitution.
FACTS AND PRIOR PROCEEDINGS
Castaic bought certain parcels of real property located in rural Los Angeles County, California, with financing from a
number of investors through a Nevada loan-servicing company. Shortly thereafter, Castaic defaulted on the loans.
That gave rise to what District Judge Robert C. Jones has called a "hydra of litigation," of which this consolidated
appeal represents one head. Richard & Sheila J. McKnight 2000 Family Trust v. Barkett, 2011 U.S. Dist. LEXIS 81678
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, [2011 BL 194278], 2011 WL 3159137 , at *8 (D. Nev. July 26, 2011) (describing related litigation not at issue in this
appeal).
Through a complex series of transactions and bankruptcies that need not trouble us here, Creditor-Appellee DACACastaic (DACA) obtained a majority of the beneficial interests in the loans—and, per Judge Jones, the power to
foreclose on them. Richard & Sheila J. McKnight 2000 Family Trust v. Barkett, 2012 U.S. Dist. LEXIS 35383 , [2012
BL 445291], 2012 WL 870503 , at *6 (D. Nev. Mar. 14, 2012). Relying on Judge Jones's ruling, DACA pursued
foreclosure proceedings and recorded Notices of Trustee's Sale for the properties. The sales were scheduled for July
31, 2012. On July 30, Castaic filed for bankruptcy in the Central District of California. Accordingly, the sales were
halted pursuant to the automatic-stay provision of 11 U.S.C. § 362(a) .
DACA moved the bankruptcy court for relief from the automatic stay so that it could proceed with the foreclosure
sales. Castaic opposed the motion, arguing that DACA lacked a valid interest in the properties and therefore did not
have standing to move for relief from stay or foreclose.1 The bankruptcy court disagreed and granted DACA the
requested relief.
Castaic filed a notice of appeal in the district court, but did not seek a stay [*2] of the bankruptcy court's relief order
pending appeal. Accordingly, DACA foreclosed on the properties and acquired them by credit bids at the foreclosure
sales. Shortly thereafter, on the motion of the United States Trustee, the bankruptcy court dismissed Castaic's
bankruptcy cases because the properties had been Castaic's only significant assets. Castaic consented to and did not
appeal the dismissals.
DISCUSSION
"In bankruptcy, mootness comes in a variety of flavors: constitutional, equitable, and statutory." Clear Channel
Outdoor Inc. v. Knupfer (In re PW, LLC), 391 B.R. 25 , 33 (B.A.P. 9th Cir. 2008). Constitutional mootness is
jurisdictional and derives from the case-or-controversy requirement of Article III. Id . Equitable mootness concerns
whether changes to the status quo following the order being appealed make it impractical or inequitable to
"unscramble the eggs." Id . (quoting Baker & Drake, Inc. v. Pub. Serv. Comm'n (In re Baker & Drake, Inc.), 35 F.3d
1348 , 1352 (9th Cir. 1994)). Finally, statutory mootness codifies part, but not all, of the doctrine of equitable
mootness. Id. at 35 ; see 11 U.S.C. § 363(m) ; Onouli-Kona Land Co. v. Estate of Richards (In re Onouli-Kona Land
Co.), 846 F.2d 1170 , 1172 (9th Cir. 1988) (holding that the codification of § 363(m) did not abrogate the rest of the
equitable-mootness doctrine).
This appeal is constitutionally moot.2 "The test for mootness of an appeal is whether the appellate court can give the
appellant any effective relief in the event that it decides the matter on the merits in his favor." Motor Vehicle Cas. Co.
v. Thorpe Insulation Co. (In re Thorpe Insulation Co.), 677 F.3d 869 , 880 (9th Cir. 2012) (quotation marks omitted). If
it cannot grant such relief, the matter is moot. See id . In a bankruptcy appeal, when the underlying bankruptcy case is
dismissed and that dismissal is allowed to become final, there is likely no longer any case or controversy "with respect
to issues directly involving the reorganization of the estate." See Olive St. Inv., Inc. v. Howard Sav. Bank, 972 F.2d
214 , 215 (8th Cir. 1992) (quotation marks omitted).
The Eighth Circuit's decision in Olive St. is instructive. In that case, a creditor sought to foreclose on a debtor's
property pledged as collateral for a note. Id . The debtor petitioned for bankruptcy, triggering an automatic stay, but the
creditor sought and obtained relief from the stay. Id . It then held a foreclosure sale and obtained the property on a
credit bid. Id . The debtor appealed, but failed to seek a stay of the relief order. Accordingly, the district court
dismissed the appeal as equitably moot. Id . The debtor appealed again, but while its appeal was pending, the
bankruptcy court dismissed the underlying bankruptcy case pursuant to 11 U.S.C. § 1112(b)(1) . Id . The debtor
appealed that order to the district court, but when that court affirmed, the debtor did not pursue an appeal to the Court
of Appeals. Id . Therefore, the dismissal became final. Id . The Eighth Circuit held that
[o]nce the bankruptcy proceeding is dismissed, neither the goal of a successful reorganization nor the
debtor's right to the automatic stay continues to exist. Accordingly, it no longer serves any purpose to
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determine whether the bankruptcy court properly lifted the [*3] automatic stay; the appeal has become
moot.
Id. at 216 (citing Armel Laminates, Inc. v. Lomas & Nettleton Co. (In re Income Prop. Builders, Inc.), 699 F.2d 963 ,
964 (9th Cir. 1982) (per curiam)).
The facts of Olive St. are materially identical to the facts in this case. As in Olive St., the bankruptcy court here
dismissed the underlying cases pursuant to § 1112(b) while an appeal was pending.3 Then, Castaic failed to appeal
the orders of dismissal.4 The bankruptcy court here dismissed one case on January 29, 2013, and the other on
January 30. Under Federal Rule of Bankruptcy Procedure 8002(a)(1) , the orders of dismissal became final 14 days
later. At that time, "a bankruptcy court no longer had power to order [a] stay or to award damages allegedly
attributable to its vacation." See Income Prop. Builders, 699 F.2d at 964 .5 Absent an appeal from the dismissal
orders, we have no power to restore the bankruptcy proceeding. Id .; see Olive St., 972 F.2d at 216 . This appeal is
therefore moot.
CONCLUSION
Had Castaic appealed from the order of dismissal, this Court might have had some power to grant effective relief.
Absent such power, this appeal does not present a justiciable case or controversy. It is therefore
DISMISSED.
fn *
The Honorable Claudia Wilken, Senior District Judge for the U.S. District Court for the Northern District of
California, sitting by designation.
fn 1
Because we dismiss the appeal as moot, we do not reach this argument.
fn 2
The district court determined that this case is statutorily moot. Statutory mootness applies only to sales or leases
conducted pursuant to the authority of 11 U.S.C. §§ 363(b) or (c) . § 363(m) . Those subsections, in turn, concern
sales by the bankruptcy trustee or debtor-in-possession. Here, foreclosure sales were conducted by trustees under
the deeds of trust—not the bankruptcy trustee. Thus, statutory mootness is inapplicable in this case.
fn 3
This order of events is permissible because the filing of a notice of appeal does not divest the trial court of
jurisdiction over matters or issues not appealed. See Wade v. State Bar of Arizona (In re Wade), 115 B.R. 222 ,
230 (B.A.P. 9th Cir. 1990).
fn 4
The only distinction that can be drawn makes no difference: In Olive St., the debtor did appeal the dismissal as far
as the district court; in this case, Castaic did not appeal the orders of dismissal at all.
fn 5
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Income Property Builders is also materially similar to this case. The primary distinction is that the appeal there was
brought by a third party claiming a mechanic's lien on the foreclosed property. 699 F.2d at 964 .
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Case Against Non-Debtors OK in Federal Court
BNA Snapshot

Passmore v. Baylor Health Care Sys., 2016 BL 160438, 5th Cir., No. 15-10358, 5/19/16
Holding: A health care liability claim under state law could be brought in federal court because it was “related to” the bankruptcy
case of a doctor not a party to the case, but against whom other defendants might have rights of indemnity or contribution.
Takeaway: A plaintiff was able to pursue a state court claim under federal law, and thereby avoid punitive state court procedures,
because of the mere possibility that the defendants might have cross claims against a non-party debtor in bankruptcy.

By Daniel Gill
May 25 — A complaint for health care liability under Texas law against a hospital and nurse was
sufficiently “related to” the bankruptcy case of a non-party surgeon to create subject matter
jurisdiction for the claim in the district court, the U.S. Court of Appeals for the Fifth Circuit ruled
May 19 ( Passmore v. Baylor Health Care Sys., 2016 BL 160438, 5th Cir., No. 15-10358,
5/19/16).
The Fifth Circuit reversed the U.S. District Court for the Northern District of Texas, which had
dismissed an action by applying a Texas procedural rule related to the timing by which a plaintiff must submit an expert's
report in a “health care liability” action.
The circuit court found that the state court claim was properly brought in the district court because the claim was sufficiently
related to the bankruptcy of a doctor who was not party to the lawsuit but against whom the named defendants might have
rights of contribution or indemnity.
Issue Not Argued by the Parties
The central issue for the court was whether a Texas procedural law would apply in the federal court action based on a Texas
state law claim for “health care liability.” In Texas, a health care liability claim is an action brought in tort or contract against
health care providers for death or injury.
In the action, plaintiffs Robert Passmore and his wife sued a hospital and nurse for injuries the plaintiffs claimed Mr. Passmore
suffered as the result of two back surgeries. The plaintiff's surgeon, the debtor in a pending Chapter 11 bankruptcy case, was
not named as a party.
Before examining the Texas procedural law in question, the court discussed whether it and the district court below properly
had jurisdiction to hear the state law claim in the first place. The court noted that it is “duty-bound” to consider whether subject
matter jurisdiction is proper, citing Union Planters Bank Nat'l Ass'n v. Salih , 369 F.3d 457, 460 (5th Cir.2004).
Apparently none of the defendants to the action argued against the propriety of the federal court's jurisdiction for the state
court claim, nor did the district court address the question below. The circuit court explained that by ruling on a motion to
dismiss, it was implicit that the district court found it had proper subject matter jurisdiction.
Effect on the Pending Bankruptcy Case
The court examined the facts of the case under the rubric of 28 U.S.C. §1334(b), which confers jurisdiction on the district
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courts for “all civil proceedings … arising in or related to cases under title 11.”
Although the plaintiffs did not explain (either in the district court or on appeal) how their suit might affect the surgeon's
bankruptcy case, the circuit court decided that if the plaintiffs prevailed, the defendants “may have contribution or indemnity
claims” under Texas law against the debtor. Therefore, the court said, the lawsuit “could conceivably have an effect on [the
surgeon's] estate, and the action is therefore sufficiently ‘related to' bankruptcy to provide” the federal court jurisdiction.
The court did not discuss questions of mandatory or permissive joinder of the debtor in the district court case.
Judge James L. Dennis wrote the opinion.
Girards Law Firm represented the plaintiffs. Cooper & Scully PC represented Baylor Health Care System and Baylor Regional
Medical Center. The Law Offices of Brian J. Judis represented the individual defendant.
To contact the reporter on this story: Daniel Gill in Washington at dgill@bna.com
To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com
For More Information
Full text at: http://www.bloomberglaw.com/public/document/Passmore_v_Baylor_Health_Care_Sys_No_1510358_2016_BL_16
0438_5th_C

© 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
// PAGE 2

Debtor Can Confirm ‘Fees Only’ Chapter 13 Plan, Bankruptcy Law Reporter (BNA)

BNA's Bankruptcy Law Reporter™
May 19, 2016

Chapter 13 Plans

Debtor Can Confirm ‘Fees Only’ Chapter 13 Plan
BNA Snapshot

In re Doucet, 2016 BL 140926, Bankr. D. Kan., No. 2:15-bk-21531, 5/3/16
Holding: Chapter 13 debtor did not file her case nor propose her plan in bad faith, even though the plan provided for payments only
for her filing fee, her attorney's fees, and the trustee's commissions.
Broader Implications: Court cannot require “special circumstances” for finding good faith in a fees-only plan without a statutory
mandate for the same.

by Daniel Gill
May 12 — A debtor can remain in Chapter 13 after propounding a plan which provided for
payments only for the filing fee, her bankruptcy attorney's fees, and the Chapter 13 trustee's
statutory commission; creditors would receive nothing ( In re Doucet, 2016 BL 140926, Bankr.
D. Kan., No. 2:15-bk-21531, 5/3/16).
Judge Robert D. Berger of the U.S. Bankruptcy Court for the District of Kansas on May 3
entered a memorandum opinion and order overruling the Chapter 13 trustee's objection to the
debtor's proposed plan. He also denied the trustee's motion to dismiss the case or to convert it to a Chapter 7 proceeding.
In its ruling, the court considered the “totality of the circumstances” of the case and expressly rejected prior authority holding
that to confirm a fees-only plan the debtor would have to meet a “heavy burden” of establishing “special circumstances.”
Chapter 13 bankruptcy allows individuals receiving regular income to obtain debt relief while retaining their property. To do so,
the debtor must propose a plan that uses future income to repay a portion of his debts over a three to five year period. In
Chapter 7 bankruptcy, a debtor's nonexempt assets are liquidated and the proceeds are distributed to creditors.
Why Chapter 13?
The court said that there was “no doubt” that the debtor, Jennifer Jo Doucet, needed financial relief in bankruptcy. She had
faced 17 recent garnishments, multiple eviction proceedings and had lost at least three vehicles to repossession. She was
“living day-to-day on the financial outskirts of the economy,” the court said.
The court added that, “A Chapter 7 trustee would likely abandon [the debtor's] nonexempt assets in a Chapter 7 case
because they are not worth liquidating” — a typical goal of an attorney filing a consumer Chapter 7 case.
Because she was unable to save enough money to pay a bankruptcy attorney in full to prepare and file a petition to
commence a case under Chapter 7, the debtor instead elected to seek relief under Chapter 13. A Chapter 13 case would
allow her to pay her counsel over time, post-petition—not an option available in Chapter 7.
Of course, the debtor could not be advised to borrow money for the purpose of paying for filing for bankruptcy (incurring debt
while contemplating bankruptcy could lead not only to an order of non-dischargeability, but could be grounds for the debtor to
lose her discharge altogether).
Good Faith Required
The court noted that Chapter 13 carries two good faith requirements — petitions must be filed and plans proposed in good
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faith, citing Bankruptcy Code Sections 1325(a)(3) and (a)(7).
Although the trustee conceded that the debtor needed bankruptcy relief, he filed an objection to the plan, as well as a motion
to dismiss the case or convert it to Chapter 7. The trustee asserted that the debtor's inability to pay attorneys fees for filing a
Chapter 7 case did not constitute “special circumstances” necessary to permit the fees only case to continue in Chapter 13.
Without those special circumstances, the trustee argued, the proposed plan is not one made in good faith.
Special Circumstances Not Required
The court rejected the trustee's argument and the authority he cited to support his position. Instead, Judge Berger adopted the
reasoning of those cases which focused only on the totality of circumstances of the individual case. The court explained that
those courts which sought to add a requirement that there be “special circumstances” justifying a fees-only Chapter 13 plan
were in fact examples of courts creating exceptions to the black letter of the Code, strictly prohibited by the Supreme Court in
Law v. Siegel , 2014 BL 57926, 134 S. Ct. 1188 (2014) (26 BBLR 311, 3/6/14).
The court ultimately concluded that everything in the case pointed to the debtor acting in good faith — there were no
inaccuracies in her schedules or plan; she was in dire need of a discharge; and the subject attorneys fees ($2,900) were
reasonable in the district. The court also said that the Bankruptcy Code does not require a minimum payment to creditors in
Chapter 13 (except, of course, that a plan must provide that creditors get paid at least as much as they would receive in a
straight Chapter 7 liquidation).
Maybe It's the BBQ
In an interesting side-note which the court said did not alter its decision in this case, Judge Berger said that the Chapter 13
process works well in Kansas. The plan confirmation rate in Kansas between 2007 - 2013 was over 90 percent, compared to
a national average of 70 percent.
The plan completion rate for the same period in Kansas was over 60 percent, while the national rate was only 36 percent.
Finally, the court noted that Kansas debtors had one of the lowest bankruptcy refiling rates in the country, less than 1 percent.
The debtor was represented by Chris W. Steffens, Mack & Associates, LLC, Topeka, Kan. The Chapter 13 trustee, William H
Griffin, Roeland Park, Kan., appeared on his own behalf.
To contact the reporter on this story: Daniel Gill in Washington at dgill@bna.com
To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com
For More Information
Full text at http://www.bloomberglaw.com/public/document/In_re_Doucet_No_1521531_2016_BL_140926_Bankr_D_Kan_May
_03_2016_Co
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Receiver's Counsel Can Get Paid for Defending Fee Request
BNA Snapshot

In re 29 Brooklyn Ave., LLC, 2016 BL 137393, Bankr. E.D.N.Y., No. 12-40279-cec, 4/27/16
Development: Recent Supreme Court decision in Baker Botts L.L.P. v. ASARCO LLC doesn't prevent a receiver's counsel from
being paid for defending the receiver's fee request.
Takeaway: The bankruptcy court “appropriately limited the reach of ASARCO and confined it to its proper sphere,” according to
Robert Keach, co-chair of the Business Restructuring and Insolvency Practice Group at Bernstein Shur, Portland, Maine.

By Diane Davis
May 5 — Counsel for a receiver who was appointed in a state foreclosure action before the
debtor filed for Chapter 11 bankruptcy protection can be paid for defending the receiver's
application for compensation, a bankruptcy court in New York held April 27 ( In re 29 Brooklyn
Ave., LLC, 2016 BL 137393, Bankr. E.D.N.Y., No. 12-40279-cec, 4/27/16).
Chief Judge Carla E. Craig of the U.S. Bankruptcy Court for the Eastern District of New York
concluded that this case is distinguishable from Baker Botts L.L.P. v. ASARCO LLC , 135 S. Ct.
2158 (2015), (27 BBLR 861, 6/18/15), in which the U.S. Supreme Court held that bankruptcy attorneys can't be awarded
attorneys' fees for their work in defending their own fee applications. Bankruptcy Code Section 330(a)(1) doesn't permit
bankruptcy courts to award fees to attorneys and professionals who work on behalf of an estate for defending fee
applications, the majority said.
Right Outcome
“Chief Judge Craig got this precisely right,” Robert Keach, co-chair of the Business Restructuring and Insolvency Practice
Group at Bernstein Shur, Portland, Maine, told Bloomberg BNA May 5. Keach has been a fee examiner in the American
Airlines and Exide Technologies cases, among others, and joined other fee examiners in filing an amicus brief in the ASARCO
case before the Supreme Court.
“ASARCO was entirely about whether Section 330 of the Bankruptcy Code (and related provisions) provided a statutory
exception to the general principle of the so-called ‘American Rule' that parties bear their own costs of litigation; a majority of
the Supreme Court found that it did not,” Keach said. “This case deals with entirely different, and much more precise, Code
sections which, as Chief Judge Craig finds, provide a clear exception to the American Rule,” he said.
ASARCO Doesn't Apply
This case is different from ASARCO, the bankruptcy court said, because the legal services in question were rendered to the
client and the work performed by the receiver's counsel in litigating the fee application was “labor performed for” and
“disinterested service” to the receiver. Under Section 101(11), a receiver is a “custodian.” In ASARCO, litigating against one's
own client didn't fall within the Supreme Court's view of what “actual, necessary services rendered” means under Bankruptcy
Code Section 330(a), the court said.
Judge Craig also pointed out that the applicable fee-shifting statute in this case is Section 503(b)(4), which allows
compensation for the attorney of an entity whose expense is allowable under Section 503(b)(3)(A)-(E), not Section 330(a).
The receiver engaged in extensive litigation with the debtor over his expenses and compensation and prevailed in this case.
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Under Section 503(b)(4), his counsel is entitled to reasonable compensation for services rendered to the receiver in the case,
and the holding in ASARCO doesn't require a different result, the court said.
“Bankruptcy Code Section 543 provides that the court ‘shall provide for the payment of reasonable compensation for services
rendered and costs and expenses incurred by ... a custodian [like the receiver in this case].' That is a pretty straightforward
and precise command,” Keach told Bloomberg BNA.
“Sections 503(b)(3)(E) and 503(b)(4) also provide that the court shall allow as administrative expenses first the ‘actual and
necessary expenses of the custodian' [the receiver here] and ‘compensation for the services of such custodian,' as well as
‘reasonable compensation for professional services rendered by an attorney [for the custodian],'” Keach said.
Keach noted that it isn't “clear that either the custodian or the attorney must establish a benefit to the bankruptcy estate.” “I
would argue they do not,” Keach said, “although Chief Judge Craig found that they did have to prove that, and then found the
services and expenses beneficial to the bankruptcy estate.”
“I agree with the court completely that ASARCO does not apply here and does not require a different result,” Keach said. “The
court appropriately limited the reach of ASARCO and confined it to its proper sphere,” he said.
“The case does illustrate the fact that parties will use ASARCO to attack ‘fees for defense of fees' in other contexts, and
professionals (and courts) will have to provide thoughtful analysis to these challenges,” Keach said. “I think Chief Judge Craig
did that here,” he said.
Chapter 11 Plan
Debtor 29 Brooklyn Avenue, LLC filed a Chapter 11 petition after New York Community Bank initiated a foreclosure action in
state court. Chapter 11 reorganization is for businesses or individuals whose debts exceed the statutory thresholds for
Chapter 13 bankruptcy.
Receiver Stephen R. Chesley, who was appointed in the foreclosure action, came into possession of the debtor's property
prior to the bankruptcy filing and managed the property until the filing date. The debtor's Chapter 11 plan didn't provide for
payment of the receiver's outstanding expenses or commissions.
The receiver objected to the plan, but later withdrew his objection when the debtor agreed to using escrow funds to pay his
claim. The bankruptcy court later confirmed the plan, which provided for 100 payment of all administrative expenses and
allowed claims.
The receiver turned over possession of the property and filed a proof of claim in the bankruptcy court for $80,757. After a trial,
the bankruptcy court allowed the receiver's proof of claim in the amount of $72,449. The receiver was surcharged $225.
Receiver's Fee Application
The receiver then asked the court for allowance of attorneys' fees incurred in the bankruptcy case of $355,953, which were
services rendered by the receiver's counsel Tenebaum Berger & Shivers, LLP, to the receiver in this case. Most of these fees
related to the defense of the proof of claim and to defense of the debtor's application to surcharge the receiver.
The debtor argued that ASARCO forecloses all recovery of fees for defending a fee application under Section 330(a)(1) and
by extension, precludes recovery by the receiver's counsel of its fees defending the receiver's fee application.
Leads to Different Result
The debtor's argument misreads the holding of ASARCO, the bankruptcy court said. The Supreme Court didn't hold that “legal
fees incurred in defending a fee application are per se unrecoverable,” the court said. According to the court, in this case, “the
application of a different fee shifting statute to different facts leads to a different result.”
The court found that the receiver's underlying services provided a benefit to the estate, and the fees incurred defending the
proof of claim were necessary in this case and, thus, allowable under Section 503(b)(4).
The court also looked at whether the requested fees were reasonable. The standards for reasonableness under Section
503(b)(4) are “the time, the nature, the extent, and the value of such services, and the cost of comparable services under this
title,” the court said. “Vague entries and excessive lumping may be grounds for a reduction in the fees awarded,” the court
© 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
// PAGE 2

Receiver's Counsel Can Get Paid for Defending Fee Request, Bankruptcy Law Reporter (BNA)

said.
The fee application total was $355,953 for 1,273.77 hours. After making some reductions for vague and lumped entries, the
court ultimately awarded $234,206 in fees.
David Carlebach, Esq., The Carlebach Law Group, New York, N.Y., represented the debtor; Michael Cohen, Esq.,
Tenenbaum Berger & Shivers LLP, Brooklyn, N.Y., represented receiver Stephen R. Chesley.
To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com
To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com
For More Information
Full text at: http://www.bloomberglaw.com/public/document/In_re_29_Brooklyn_Ave_LLC_No_Chapter_11_2016_BL_137393_
Bankr_EDNY
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